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IN  THE   UNITED  STATES   COURT   OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.    22,708 

UNITED  STATES  OP  ..METJCA, 

Appellant, 

V. 

STADIUM  APARTMENTS,    INC.,   ET  AL., 

Appellee, 


ON  APPEAL  PROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  IDAHO 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 
This  action  was  brought  by  the  United  States  to  foreclose 
a  mortgage  insured  under  Section  608  of  the  National  Housing 
Act,  12  U.S.C,  1743  and  assigned  to  the  United  States  by  the 
original  mortgagee  after  the  mortgagor  had  defaulted  (R.  23). 
The  district  court  entered  a  judgment  and  decree  of  foreclosure 


1/   "R."  references  are  to  Volume  I  of  the  Transcript  of  Re- 
cord in  this  Court,  containing  pleadings,  orders  and  other 
documents.   "Tr."  references  are  to  the  reporter's  transcript 
of  the  hearing  in  the  district  court. 


on  November  3,  I967,  which  Judgment  imposed  upon  the  Uhited 
States  as  mortgagee,  a  period  for  redemption  to  run  after  the 
foreclosure  sale  pursuant  to  the  state  law  of  Idaho  (R.  71). 
The  United  States  purchased  the  property  at  the  foreclosure 
sale,  which  was  held  on  December  12,  I967,  and  confirmed  on 
December  29,  1967  (R.  7^).  Notice  Qf  appeal  was  filed  on 
December  29,  I967.  This  Court  has  Jurisdiction  of  the  appeal 
under  28  U.S.C.  1291. 

STATEMENT  OP  THE  CASE 

1.  The  federal  mortgage  insurance  progreim. 

The  united  States  has  since  1934  engaged  in  a  vast  nation- 
wide program  of  insuring  mortgages  under  the  various  titles  of 
the  National  Housing  Act,  12  U.S.C.  1701.  The  particular  mort- 
gage insurance  with  which  we  are  here  concerned  was  issued 
under  Title  VI  of  the  Act,  12  U.S.C.  1736-1746(a),  which  was 
designed  "to  assist  in  relieving  the  acute  shortage  of  housing 
accommodations  available  to  veterans  of  World  War  II  at  prices 
within  their  reasonable  ability  to  pay  »  *  ♦  ,"  12  U.S.C. 
1738(a).   Under  this  title  of  the  Act,  and  the  regulations  pro- 
mulgated pursuant  to  the  authority  conferred  by  Section  607    i 

2/  ' 

(12  U.S.C.  1742),    the  Federal  Housing  Administration  is  au- 
thorized to  Insure  mortgages  which  meet  all  of  the  statutory 
and  regulatory  prerequisites, 

2/   The  1947  Supplement  to  the  Code  of  Federal  Regulations 
contains  the  regulations  for  Title  VI  in  force  at  the  time  the 
mortgage  In  the  instant  case  was  executed  and  insured,  Novem-  j 
ber  30,  1949  (R.  15),   Since  they  thus  govern  the  mortgage  in-  ' 
surance  transaction  in  this  case,  these  regulations  will  be 
cited  throughout. 

-  2  - 


The  mortgage  insurance  In  the  Instant  case  was  obtained 
pursuant  to  Section  6o8  of  the  Act,  12  U.S.C.  I743,  which  au- 
thorized such  insurance  primarily  on  large,  multi-family  dwell- 
ings.    The  detailed  procedure  for  obtaining  such  insurance 
is  spelled  out  by  the  statute  and  the  regulations:  First,  the 
mortgagee  (who  must  receive  prior,  formal  approval  by  the  fha) 
must  apply  for  mortgage  insurance  on  the  standard  forms  pre- 
scribed by  the  FHA,  giving  information  required  by  the  FHA  re- 
specting  the  project.     Upon  approval  of  this  application, 
the  FHA  issues  a  commitment  of  insurance,  setting  out  the  terms 
and  conditions  under  which  the  mortgage  will  be  insured.    if 
the  transaction  then  meets  all  the  eligibility  tests  established 
by  the  FHA  with  respect  to  the  mortgagor,  with  respect  to  the 
mortgaged  property,  and  with  respect  to  the  mortgagor's  title 
therein,  and  if  the  mortgage  agreement  is  executed  on  am  FHA 
form  containing  all  of  the  required  terms  and  conditions,  the 
mortgage  is  accepted  for  insurance. 


3/   Specifically,  Section  003(3),  1"^  U.S.O.  1738(b),  au- 
xhorizes  mortgage  insurance  for  residential  dwellings  to  be 
occupied  by  up  to  four  families.   Section  608  confers  similar 
authority  for  mortgages  "[i]n  addition  to  [those]  insured 
under  section  [603].   Secticn  6oB(a),  \2   U.S.C.  1743(a). 

4/   24  C.F.R.  §§  580.1-580.7  (1947  Supp.). 

5/   24  C.F.R.  §  580.8  (1947  Supp.). 

6/   12  U.S.C.  1743(b);  24  C.F.R.  §§  580.10-580.37  (1947  Supp.) 
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In  the  event  of  a  default  by  the  mortgagor,  the  mortgagee 
my  receive  the  benefits  of  the  Insuring  agreement  either  by 
assigning  the  mortgage  to  the  FHA  or  by  obtaining  title  to  the 

property  (by  foreclosure  or  otherwise)  and  conveying  It  to  the 

V 
ETHA.     If  the  mortgagee  elects  to  assign  the  mortgage,  the 

Federal  Housing  Commissioner  Is  authorized  to  "institute  proceeding 

for  foreclosure  on  the  property  covered  by  any  such  insured 

II  ^      J 
mortgage  and  prosecute  such  proceedings  to  conclusion. "  1 

In  addition,  in  order  to  protect  the  Housing  Fund,  the  Commissioner 

is  authorized  to  become  the  purchaser  of  the  property  at  a 

2/ 

foreclosure  sale. 

2.   Pie  facts  of  this  case. 

On  November  30,  1949,  Stadium  Apartments,  Inc.,  borrowed 
$130,000  from  the  Prudential  Insurance  Company  for  the  purpose 
of  building  an  apartment  house  in  Caldwell,  Idaho.   The  note 
and  mortgage  were  executed  on  FHA  forms  (R.  8-l6). 

T5ie  mortgage  form  contained  the  following  language:   "Itie 
Mortgagor,  to  the  extent  permitted  by  law,  hereby  waives  the 
benefit  of  any  and  all  homestead  and  exemption  laws  and  of  any 
right  to  a  stay  or  redemption  and  the  benefit  of  any  moratorium 
law  or  laws.  '*   (R.  4). 

y     12  u.s.c.  1743(c). 

8/   12  U.s.c.  1713(k),  incorporated  by  reference  into  Title  VI 
by  12  U.S.C.  1743(f). 

2/   Ibid. 
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The  FHA,  on  December  7,  1950,  endorsed  the  loan  for  Insurance 
pursuant  to  Section  6o8  of  the  National  Housing  Act,  12  U.S.C 
17^3*  in  the  manner  oufTnei  above  (R.  10). 

In  1958,  the  note  and  mortgage  were  modified  In  details  not 
presently  relevant.   The  modification  was  approved  by  the  Federal 
Housing  Commissioner  (R.  17-2I). 

Stadium  Apartments  defaulted  on  the  note  by  falling  to  pay 
the  Installments  due  on  and  after  December  1,  1966  (R.  68). 
Because  of  this  default,  and  exercising  its  rights  under  Section 
608(c)  of  the  Act,  12  U.S.C.  17^3(c),  Prudential  assigned  the 
note  and  mortgage  to  the  Secretary  of  Housing  and  Urban 

10/ 

Development. 

The   United  States  filed  the  complaint  in  the  present  action 
on  August  14,  1967,  seel-ing  (1)  a  Judgment  for  $88,492.30  principal 
due  and  owing,  plus  accrued  interest  and  suras  advanced  for  taxes 
and  costs;  (2)  a  Judgment  of  foreclosure  and  sale  of  the  property; 
(3)  a  deficiency  judgment  for  the  amount  of  the  debt  unsatisfied 
by  the  foreclosure  sale  price;  and  (4)  the  appointment  of  a 
receiver  (R.  3-7).   Ihe  district  court  appointed  a  receiver  on 
September  1,  1967  (R.  33-36).   An  amended  complaint  was  filed 
on  September  5,    1967  (R.  37-41). 


10/  By  P.  L.  90-19,  §  1(a)(3),  8I  Stat.  17,  the  Secretary 
succeeded  to  the  duties  of  the  Federal  Housing  Commissioner 
under  the  Act. 


Because  none  of  the  defendants  appeared  either  In  person     j 
or  by  counsel,  on  September  26,  I967,    the  United  States  requested, 
and  the  clerk  of  the  district  court  entered.,  default  against  the 
defendants  Stadium  Apartments,  Inc.,  St.  Luke*s  Hospital  and 
Nurses  Training  School,  Ltd.,  China  B.  Fordlce,  and  Paul  Ernst, 
d/b/a  Ernst  Fuel  Company  (R.  65). 

On  October  12,  1967,   the  district  court  held  a  hearing  at 

which  he  ordered  that  the  United  States  generally  have  the 

relief  requested.  Including  Judgment  for  a  total  of  $93,80^.97. 

During  the  October  12th  hearing,  the  United  States  requested 

the  court  to  frame  the  foreclosure  decree  so  that  there  would 

be  no  period  following  sale  during  which  the  mortgagor  could 

redeem.  'Rie   district  court  Judge  rejected  this  request.  In  the 

following  terms  (Tr.  23-24): 

TOE  COURT:   Mr.  Suiter,  I  seriously  doubt 
that  Prudential  could  foreclose  a  man  from  a 
redemption  period  under  the  laws  of  the  State 
of  Idaho.   I  don't  see  how  the  government  Is  In 
any  better  position  than  Prudential  would  be. 
I  doubt  If  the  laws  of  the  State  of  Idaho  would 
permit  Prudential  to  foreclose  this  mortgage 
and  foreclose  a  man  from  redemption.  This   happens 
to  be  a  corporation,  but  It  Is  made  with  the  Idea 
It  could  be  an  Individual.   I  don't  see  how  the 
government  Is  In  any  better  position  than  Prudential. 
You  are  foreclosing  so  far  as  this  Court  Is  con- 
cerned under  the  laws  of  the  State  of  Idaho.   If 
you  can  show  me  any  law  that  this  Is  permitted, 
I  would  permit  this  In  the  decree.   Otherwise, 
I  will  not.   I  think  that  you  are  bound  by  the 
law  of  the  State  of  Idaho,  as  we  often  have  dis- 
cussed, and  I  don't  Intend  to  change  It.   I  don't 
think  the  law  of  the  State  of  Idaho  so  provides 
or  permits  it. 
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MR.  SUITER:  Well,  on  behalf  of  the  government 
I  would  respectfully  urge  that  State  law  does  not 
apply  in  this  proceedings. 

TflE  COXJllT:     We  have  had  that  argument  before 
but  I  can't  agree  with  you  and  I  am  sorry  I  don»t' 
agree.   So  the  decree  will  have  to  provide  for  a 
period  of  redemption.   I  don't  agree  with  you,  as 
you  well  know.   Now  I  am  going  to  deny  your  request. 

On  November  3,  196?,  the  district  court  filed  Findings  of 

Pact  and  Conclusions  of  Law  (R.  66-69),  and  a  Judgment  and  Decree 

of  Foreclosure  (R.  70-73).   The  decree  generally  gave  the  relief 

requested  by  the  United  States.   However,  it  also  provided  that, 

after  the  foreclosure  sale,  the  Marshal  would  execute  a  deed  to 

the  purchaser  only  "after  the  time  allowed  by  law  for  redemption 

12/ 
has  expired"  (R.  71).      The  decree  also  stated  that  the 

defendants  and  all  other  persons  claiming  any  interest  in  the 

mortgaged  land  would  be  foreclosed  from  the  equity  of  redemption 

only  "from  and  after  the  delivery  of  said  Marshal's  deed" 

(R.  72,  par.  4). 

On  December  12,  1967,  the  Marshal's  sale  was  held.   T^e 

only  bidder  was  the  United  States,  which  purchased  the  property 

for  $55,100.00  (R.  82). 


11/  Because  there  is  no  relevant  post-sale-redemption  period 
under  federal  law  (IVfadison  Properties,  Inc.  v.  United  States, 
375  P.  2d  740,  741  (T^.A.  9)),  the  reference  in  the  decree  to 
"the  time  allowed  by  law  for  redemption"  was  obviously  to  the 
state  law  of  Idaho,  which  provides  for  a  one -year  redemption 
period.  This  is  made  clear  by  the  district  court's  statement 
at  the  hearing  (Tr.  23-24),  which  we  have  quoted  above. 

2  Idaho  Code  11-402,  which  provides  for  post-foreclosure- 
sale  redemption,  was  amended  in  I967  to  limit  redemption  periods 
to  six  months  for  tracts  of  less  than  20  acres.   However,  the 
amendment  specifically  does  not  apply  to  mortgages  made  before 
its  effective  date.   Idaho  S.L.  1967,  ch.  293,  §  3. 


ARGUMENT 
As  we  demonstrate  below,  the  reference  In  the  decree  to 
Idaho  law  as  controlling  Is  erroneous;  the  law  governing  this 
federal  mortgage  is  federal  rather  than  state  law.   We  argue 
next  that  while  under  some  circumstances  a  court  applying  federal 
law  to  the  Interpretation cf  a  federal  contract  may  use  or  adopt 
state  law^  it  may  only  do  so  where  no  federal  policy  would  be 
impaired,  and  its  use  in  the  present  case  has  impaired  the  federal 
policies  of  uniform  administration  of  the  nationwide  mortgage 
insurance  program,  protection  of  the  federal  treasury,  and       j 
promotion  of  the  security  of  federal  investments. 

I  ! 

THE   PARAMOUNT  FEDERAL  INTEREST  IN  THE  INTFCRITy 
OF  THE  NATIONWIDE  MORTGAGE  INSURANCE  PROGS^AM 
COMPELS  INITIAL  REFERENCE  TO  FEDERAL  LAW. 

It  is  by  now  well  settled  that  Congress  has  by  the  Rules  of 

Decision  Act,  28  U.S.C,  I652,  provided  for  the  application  of 

federal  law  to  questions  of  federal  rights  and  liabilities  arising 

12/ 
from  large-scale  federal  programs  and  transactions.       Ihe 

Supreme  Court  has  held  that  one  of  the  main  purposes  of  that  Act 

"was  to  avoid  the  introduction  of  disparities,  confusions  and 

12/  28   U.S.C.  1652  provides  as  follows: 

The  laws  of  the  several  states,  except  where  the 
Constitution  or  treaties  of  the  United  States  or  Acts 
of  Oonpress   othervrlse  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  civil  actions  in  the 
courts  of  the  United  States,  in  cases  where  they  apply. 
[Emphasis  supplied.] 


8  - 


conflicts  which  would  follow  If  the  Government « s  general  authority 
were  subject  to  local  controls"  through  application  of  state  law. 
United  States  v.  Allegheny  County.  322  U.S.  174,  183 

In  a  long  line  of  decisions,     the  Supreme  Court  has  made 
it  clear  that  the  paramount  federal  Interest  in  natters  arising 
out  of  nationwide  government  programs  and  vast  federal  transactions 
compels  the  application  of  federal  law.   In  United  States  v.  shlmer. 
367  U.S.  374,  the  Court  reaffirmed  this  position  in  holding  that 
federal  rather  than  state  law  must  be  applied  to  settle  the  obli- 
gations of  the  Veterans*  Administration  after  default  under 
mortgages  which  it  had  guaranteed.   Similarly,  federal  rather 
than  state  law  has  been  applied  to  ascertain  the  liability  of  the 
maker  of  accommodation  paper  to  a  federal  corporation  insuring 
the  holder's  deposits  (D'Oench  Duhme  &  Co.  v.  Federal  Deposit 
Ins.  Corp.>  315  U.S.  HHj);   to  decide  the  extent  of  the  obligation 
of  the  guarantor  of  a  forged  endorsement  on  a  check  drawn  by  the 
United  States  (Clearfield  Trust  Co.  v.  United  States,  318  U.S.  363); 
to  determine  whether  particular  machinery  was  the  property  of 
the  United  States  or  its  private  contractor  for  purposes  of 
imposing  state  property  taxes  (United  States  v.  Allegheny  County, 
322  U.S.  174);  to  the  interpretation  of  a  lease  to  which  an  agency 


13/  E.g.,  Clearfield  Trust  Co.  v.  United  States,  3l8  U.S.  363, 
306;   UnTted-States  v.  Allegheny  County,  322  U.S.  17^,  181-153; 
lfrilted""siates  v.  Standard  Oil  Co.,  332  U*S,  301,  306. 


of  the  United  States  was  a  party  (United  States  v.  93 > 970  Acres ^ 
360  U.S.  328);  and,  most  recently,  to  fix  the  ownership  of  United 
States  savings  bonds  after  the  death  of  one  of  the  co-owners 
(Free  v.  Bland,  369  U.S.  663). 

This  Court  has  consistently  applied  these  principles  In 
holding  that  federal  rather  than  state  law  controls  the  Gfovernment » s 
rights  under  mortgages  pursuant  to  the  National  Housing  Act  or 
similar  federal  programs  and  assigned  to  the  Oovernraent.  Thus, 
In  United  States  v.  View  Crest  Garden  Apartments,  Inc.,  268  P.  2d 
380,  382  (C.A.  9),  certiorari  denied,  36I  U.S.  884,  this  Court 
emphasized:   "  *  *  *  we  do  find  It  to  be  clear  that  the  source 
of  the  law  governing  the  relations  between  the  United  States 
and  the  parties  to  the  mortgage  here  Involved  Is  federal."  See, 
In  addition,  Herlong-Slerra  Homes,  Inc.  v.  United  States,  35^  P. 
2d  300  (C.A.  9),  and  United  States  v.  Queen's  Court  Apartments,  Inc.. 
296  P.  2d  534  (C.A.  9).  Indeed,  recently  In  Clark  Investment  Co. 
v.  United  States,  364  F.  2d  7,  9  (C.A.  9),  another  case  Involving 
an  PHA  mortgage,  this  Court  stated:   "It  Is  too  well  settled  to 
require  extended  discussion  that  federal  law  Is  *  *  *  applicable." 

Tills  rule  has  been  uniformly  followed  In  every  federal  court 
of  appeals  that  has  considered  the  question.   See,  e,£. ,  Penacrarlacani 
V.  Allen  Corp.,  ?67  P.  2d  550,  558  (C.A.  1);  United  States  v. 
Walker  Rirk  Realty  Corp.,  383  P.  2d  732  (C.A.  2);  United  States 
V.  Plower  Manor,  Inc.,  344  P.  2d  958  (C.A.  3);  Iftilted  States  v. 
Woodland  Terrace,  Inc.,  293  P.  2d  505  (C.A.  4);  United  States  v. 
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Sylacaioga  Properties,  Inc.,  323  P.  2d  487,  491  (c.A.  5);  united 
3tates_v.  Helz,  3l4  F.  2d  301  (C.A.  6);  United  states  v.  Chester 
park  Apartments,  Inc.,  332  P.  2d  1,  4  (C.A.  8);  Director  of 
Revenue,  State  of  Colorado  v.  United  States.       p,  2d 
(C.A.  10,  No.  9640,  decided  April  1,  I968). 

There  Is  no  merit  to  the  suggestion  of  the  district  court 
that  state  law  controls  because  the  United  States,  as  assignee 
of  Prudential,  asserted ly  gained  only  the  rights  that  Prudential 
would  have  had  under  state  law  (Tr.  24-25).  Federal  law  governs 
the  present  case  because  the  loan  was  made  under  a  nationwide 
federal  mortgage  guarantee  program.  Despite  the  fact  that  the 
actual  loan  funds  were  provided  by  Prudential,  the  Government 
has  been  involved  with  this  loan  from  its  very  beginning.  As 
pointed  out  above  (p.  3  )y   the  loan  was  obtained  only  eifter 
Stadium  Apartments,  Inc.,  had  met  FHA  approval  as  a  mortgagor, 
had  applied  for  and  received  a  commitment  of  insurance  from  FHA 
for  the  specific  loan,  and  had  met  various  eligibility  tests 
defined  by  the  FHA.  The  mortgage  and  note  themselves  were 

executed  on  FHA  forms.  And  of  course  the  FHA  had  all  along 
I 

been  obligated  to  purchase  the  note  and  mortgage  from  Prudential 

upon  default  of  the  mortgagor.   In  short,  the  note  and  mortgage 

in  the  present  case  were  federal  contracts  in  which  the  United 

States  participated  from  the  outset,  and  in  whose  execution  tne 

United  States  was  vitally  interested.  Regardless  of  whether  or 

not  Prudential's  rights  mi^t  have  been  governed  by  state  law 

had  the  note  and  mortgage  not  been  assigned  to  the  United  States, 

it  is  clear  that  the  rights  of  the  United  States  after  assignment 


are  governed  by  federal  law.  Cf .,  Small  Business  Administra- 
tion V.  MoClellan,  36^^  U.S.  446,  4^2.   Indeed,  in  many  cases 
decided  by  this  Court  and  other  courts  of  appeals  Involving 
mortgages  pursuant  to  federal  programs,  the  notes  and  mortgages 
had  been  assigned  to  the  Government  by  private  lendors,  and  It 
was  held  that  federal  law  controlled.   In  none  of  the  cases  was 
there  any  suggestion  that  state  law  might  control  the  rights  of 
the  United  States  because  It  was  the  assignee  of  a  private 
lendor.  E.g_.,  Clark  Investment  Co.  v.  United  States,  supra; 
United  States  v .  View  Crest  Garden  Apartments,  supra;  United 
States  V.  Sylacauga  Properties,  Inc.,  supra.  United  States  v. 
Walker  Park  Realty  Co.,  supra . 

Even  assianlng  arguendo  that  state  law  governed  the  rights 
of  the  parties  before  the  assignment  of  the  note  and  mortgage 
to  the  United  States  (which  assumption  is  highly  dubious),  the 
district  court's  apparent  belief  that  the  United  States  may  not 
exercise  its  federal  law  rights  and  prerogatives  when  it  is  the 
assignee  of  a  private  party  was  erroneous.   The  Supreme  Court 
specifically  rejected  such  reasoning  in  United  States  v. 
Sunmerlin,  310  U.S.  4l4.  There,  the  United  States,  on  behalf 
of  the  Federal  Housing  Administrator,  was  the  assignee  of  a 
claim  against  the  estate  of  J.  F.  Andrew.  The  United  States 
asserted  the  claim  against  the  administratrix  in  a  Florida 
state  court  proceeding.   The  Florida  courts  held  that  the  claim 
was  "void"  as  not  having  been  brought  within  the  time  prescribed 
by  a  Florida  statute.  The  Supreme  Court  reversed.   It  pointed 
out  that  the  defenses  of  state  statutes  of  limitations  and 
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laches   were  not   available  against   the  United  States,     it  then 
continued:      "We  are  of   the   opinion  that   the  fact  that   the  claim 
was   acquired  by  the  United   States  through  operations  under  the 
National  Housing  Act  does  not  take  the  case  out  of  this  rule." 
310  U.S.   at  4li+.     This  rule  has  found  frequent  application  In 
other  areas.     For  example,   with  respect  to  the  United  States' 
federal  law  rights   of  having  debts   owed  to  It  satisfied  before 
those   of   other  creditors.   It   Is   uniformly  held  that  the  Federal 
Government   Is  entitled  to  such  priority  for  debts  due  It  even 
where  the  debts  are  the  result   of  claims  assigned  to  the  United 
States  by  private  persons  who  could   not   themselves   Invoke  the 
priority  rights   under  federal  law.     E.£.,   United  States  v. 
Anderson,    33^  F.   2d   111    (C.A.  5);    Korman  v.  Federal  Housing 
Administrator,    113  F.   2d   743    (C.A.  D.C.), 

In  sum.   It    Is   clear  that  the  rights   of  the  United  States 
under  the  mortgage  here   involved   are  determined  by  federal  law, 

II 

A  UNIFORM  FEDERAL  RULE  NOT  ALLOWING  FOR  A 
POST -SALE  PERIOD  OF  REDEMPTION  IS  REQUIRED 
IN  CASES  SUCH  AS  THIS. 

Having  established  that  federal  rather  than  state  law  sets 
the  terms  of  this  foreclosure  action,  we  turn  to  the  question 
of  whether  it  would  be  proper  for  federal  law  to  adopt  the 
Idaho  State  practice  of  allowing  a  period  after  the  foreclosure 
sale  during  which  the  mortgagor  or  others  Interested  In  the 
property  might  redeem. 

The  determination  that  federal  law  governs  an  issue  arising 
under  a  nationwide  prorrram  usually  requires  the  application  of 


a  uniform  rule  rather  than  the  adoption  of  principles   of    local 
law  as  the  federal  rule.     For  the  adoption  of   local  law  tends 
to  defeat   the  very  purpose  of  the   supremacy  clause  and  the  Rules 
of  Decision  Act —the  avoidance  of    "disparities,   confusions   and 
conl'llcts"  following  from  the  application  of  varied  state  law 
rules,     i^ee  Ifriited  States  v.  Allegheny  County,   322  U.S.   174, 

183. 

A  principal  consideration  upon  which  turns  the  determination 
of  whether  a  uniform  rule  or  local  law  is  ultimately  to  be 
applied  as  the  federal  law,  is  the  need  for  uniformity  of 
administration.  Thus,  in  the  Clearfield  Trust  decision,  supra, 
the  Supreme  Court  declared  that  except  for  the  "occasional" 
instances  In  which  there  is  no  compelling  need  for  uniformity, 
federal  law  must  be  applied  to  assure  the  uniform  administra- 
tion of  the  nationwide  federal  program  or  activity  involved 
(318  U.S.  at  367): 

In  our  choice  of  the  applicable  federal 
rule  we  have  occasionally  selected  state  law. 
See  Royal  Indemnity  Co.  v.  United  States, 
s upra/  [313  TJ.::5.  289,  2 96 -25TT:"  But  reas ons 
whicH'  may  make  state  law  at  times  the  appro- 
priate federal  rule  are  singularly  inappro- 
priate here.  The  issuance  of  commercial 
paper  by  the  United  States  is  on  a  vast 
scale  and  transactions  in  that  paper  from 
issuance  to  payment  will  conroonly  occur  in 
several  states.   The  application  of  state 
law,  even  without  the  conflict  of  laws 
rules  of  the  forum,  would  subject  the 
rigJitn  and  duties  of  the  United  States  to 
exceptional  uncertainty.   It  would  lead 
to  great  diversity  in  results  by  making 
Identical  transactions  subject  to  the 
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vagaries   of   the   laws   of  the  several  states 
Tl-ie  desirability  of   a  uniform  rule  Is        ^    * 
plain.    -^  *  *   14/ 

Whether  the  United  States   should  be  subject   to  the  post- 
foreclosure-sale   periods   of  redemption  imposed  by  state   law  is 
plainly  a  question  which   should  be  answered   uniformly,  without 
reference  to  the  variety  of   state   laws.     The  courts  have  with 
unanijnity  recognized  the  nationwide   character  of  federal 
mortgage   insurance  programs  and  the  need  for  uniformity  in 
resolving   legal  issues   arising  under  them.     See,  e.g.,   the 
cases   cited  p.    10  ,   supra.     Among  the  primary  reasons   for 
applying  a  \an Lforra  rule  has  been  the  great  diversity  among  the 
states   on  th*-*^   issues  which  have  arisen  involving  mortgage 
transactions.     Because   of  this  diversity,   if  there  were  no 
uniform  federal  rule  to  govern  the  matter,   the  FHA,  before 
insulting  mortgages   or  making   loans,   would  be  forced  to  weigh 
not   only  the   considerations  made  relevant  by  the  National 
Housing  Act,   but   also  the   countervailing  considerations  raised 


1^/       By  contrast,   an  example  of  a  situation  calling  for 
application  of   state   law   is  found   in  United  States  v.   Yazell, 
382  U.S.   341.     There,   the   Supreme  Court  held  that  the  Texas 
law  of   covertur'e,    under  which  Mrs.   Yazell  had  no  capacity  to 
bind  her  separate   property,   would   apply  to  a  Small  Business 
Administration  contract.     The  factors  which  the  Supreme  Court 
noted   as   governing  its  decision  were:      first,  that  the  contract 
was    "a  custom-made,   hand -tailored,   specifically  negotiated 
transaction.      It   was  not   a  nationwide  act   of  the  Federal  Govern- 
ment  emanating  In  a  single  form  from  a  single  source      (2o2  U.-. 
at   348);    second,   the   case   involved  the   "peculiarly  local 
matter  of   family  property  rights   and    liabilities. 

Neither  of ^ these  factors   is   present   here.      Indeed,   as  this 
Court   noted   in  Clark  Investment,   supra,   364  F.   2d  at   9,  the 
Supreme  Coiun.    "i^^pre^ssly  dlstiTTguishes^'  FHA  mortgage  cases, 
such  as   the   present    case,   from  its   Yazell  holding  by  pointing 
out  that   the  FH/    "issues   separate    [mortgage]  forms  for  each 
State  but   does   not   negotiate  with  indivirlual  applicants. 
382  U.S.   at   3^3.     The  Oixth  Circuit,   in  United  States  v.   Carson, 

(fn.   continued  on  next   p-ige) 


by  "the  vajrarJes  of  ttie  laws  of  the  several  states."  Clearfield 
Trust  Co.  V.  United  :»tates,  supra ^  318  U.S.  at  367. 
Thus,  projects  in  some  states  would  be  financed  by  PHA.-insured 
mortgages,  while  in  other  states  the  obtaining  of  mortgage 
insurance  mifht  be  constricted  or  withheld  because  the  United 
States  would  not  have  the  prospect  of  obtaining  the  full 
measui^e  of  the  pledged  security.  Such  a  result  would  be 
contrary  to  Congress's  Intent  of  creating  a  nationwide  program 
"#  *  »  to  assist  in  relieving  the  acute  shortage  of  housing 
which  now  exists  and  to  increase  the  supply  of  housing 
accommodations  available  to  veterans  of  World  War  II  at  prices 
within  their  reasonable  ability  to  pay  *  ♦  *,"   12  U.S.C.  1738. 
This  Couj't  has  often  held  that  state  rules  may  not  impinge 
upon  the  uniform  federal  rule  where  to  do  so  would  impair  the 
federal  policies  Involved.  A  most  extensive  discussion  of  the 
standards  for  determining  the  choice  between  federal  and  state 
law  Is  found  In  this  Court's  opinion  in  United  States  v.  View 
Crest  Garden  Apartments,  2b8  P.  2d  1^80  (C.A.  9).  That  case 
concerned  the  question  of  whether  the  state  law  of  Washington 
or  federal  law  should  determine  whether  a  receiver  should  be 
appointed  after  default  of  an  FHA  mortgage.  After  noting  that 
the  source  of  law  governing  the  question  was  federal,  the 


lit/      (Continued): 

yj'^  F.   26  h?-'),  ^■■^:-?Uj34    (C.A.   6)  and   the  Tenth  Circuit,    in 

Plre(!tor  of   Hcvenwe,   State   oV  Coloiado  v.   United   r'tates, 

FTT^cl nr.A.    10,  No.    [mOy   decided  AprITri-;-Tt55r>r^  j^ave* 

fonnd  rrie'l^r.oli  decision  similarly  limited. 
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opinion  states: 

It  Is  *  *  ♦  equally  clear  that  if  the 
law  or  the  State  of  Washington  is  to  have 
any  application  in  the  foreclosure  procer^dinp- 
it  is  not  because  it  applies  of  its  own 
force,  but  because  either  the  Congress,  the 
FM,  or  the  Federal  Court  adopts  the  local 
rule  to  fuj'ther  federal  policy.  [Emphasis  added.] 

268  F.  2.6   at  382.  The  Court  then  proceeded  to  analyze  the 

federal  policies  which  applied.  It  pointed  out  that  compliance 

with  state  recording  acts  and  use  of  the  state  definition  of 

"mortgage",  for  instance,  do  not  Interfere  with,  and  indeed 

aid  federal  policy  by  obviating  the  need  for  a  separate  federal 

system  of  recordation.  But  the  Court  then  drew  a  sharp  line 

distinguishing  the  application  of  state  law  in  such  matters 

from  its  application  to  limit  the  remedies  of  the  United  States 

upon  breach: 

A  different  set  of  factors  come 
into  play  when  the  planning  stage  and  the 
working  stage  of  the  agreeraent  have  been 
texTTiinated.     After  a  default  the  sole 
situation     presented  is  one  of  remedies. 
Coinmercial  convenience  in  utilizing  local 
forris  and  recording  devices  familiar  to  the 
comraunity  is   no  longer  a  significant  factor. 
Now  the  federal  policy  to  protect  the  Treasury 
and  to  promote  the   security  of  federal  invest- 
ment  which   in  turn  promotes  the  prime  n^jrnnpp 
of   the  Act    --  to  facilitate  the  building  of 
hbines  by  the   use  of  federal  credit    —  oecomes 
predoiaJ.nant .     Local  rules   limiting  the 
effectiveness   of   the  remedies  available  to 
the   United   i'tatos  for  breach  of  a  t'ederay 
<5u^ry  can  hot   be  adopted,      [Emphasis  added,  J 

Using  this   fJtandard,   this  Court,   and   other  courts  of 
appeals,   have  refused   to  apply  state   law  whpre  such  applica- 
tion would   negat.-  the  effect   of  federal  policies.     See, 
-•I^'>  Herlong-Cierra  Homes,    Inc,   v.    United  States,    supra; 
United   Stateo  v.   Flower  Manor,    Inc,    sup- a; 


United  Stater  v.  Walker  Park  Realty  Corp.,  supra  (cases  which 
hold  that  the  right  of  the  United  States  to  a  deficiency  Judgment 
Is  not  limited  by  state  statutes  or  practice);  United  States  v. 
Queen's  Court  Apartments.  Inc.,  supra;  United  States  v.  Sylacaup^a 
Properties,  Inc.,  supra  (cases  holding  that  federal  law  governs 
the  right  of  the  United  States  to  have  a  receiver  appointed). 

Kirtlcularly  relevant  to  the  present  case  Is  this  Court's 
recent  decision  In  Clark  Investment  Co.  v.  United  States,  supra . 
©lat  case  Involved  another  PHA  project  In  Idaho,  but  there.  In 

contrast  to  the  present  case,  the  United  States  had  consented 

IS/ 
to  a  post -foreclosure -sale  period  of  redemption,      Tlie  Issue 

In  Clark  was  whether  the  federal  courts  ought  to  apply  that 

portion  of  2  Idaho  Code  11-407  (the  same  statute  Involved  here) 

which  provides  that  the  redempt loner  Is  entitled  to  have  the 

rents  which  are  collected  from  the  time  of  sale  to  the  time  of 

redemption  deducted  from  the  redemption  price.   This  Court  again 

held  that  "the  federal  courts.  In  fashioning  applicable  federal 

rules,  can  use  or  adopt  state  rules  where  no  federal  policy 

would  be  Impaired"  (364  F.  2d  at  9).   Pointing  out  that  the 


1^/  P.  13-16  of  the  Brief  of  the  Appellee  (United  States)  on 
appeal  in  Clark  Investment  Co.  v.  United  States,  364  U.S.  7 
(C.A.  9,  No.  19,999).   See  United  States  v.  West  Willow  Apart- 
ments, Inc.,  245  P.  Supp.  73S,  737-75^  (F.  D.  Mich. ),  holding    - 
thaFtbe  UiLitod  States  is  not  bound  by  state  statutes  imposing   ^ 
post-p.ale  I'edcmptlon  but  that  the  United  States  is  free  to 
consent  to  the  ur.e  of  this  device. 
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Idaho  rule  on  disposition  of  rents  was  one  of  many  disparate 
state  rules,  the  Court  concluded  that  "the  federal  policy  to 
protect  the  treasury  and  to  promote  the  security  of  federal 
investment  requires  a  uniform  federal  rule."  Ibid. 

Ohe  present  case  questions  whether  another  portion  of  the 
same  Idaho  statute  may  be  applied  in  federal  mortgage  foreclosure 
actions.  We  contend  that  considerations  similar  to  those  applied 
by  this  Court  in  such  cases  as  Clark  Investment  preclude  the 
application  here  of  state  law. 

Because  post-foreclosure-sale  periods  of  redemption  exist 

only  where  created  by  statute  (Madison  Properties,  Inc.  v. 

United  States,  375  F.  2d  7^0,  7^1  (C.A.  9)),  and  as  the  majority 

of  Jurisdictions  have  no  such  statutes,  the  failure  of  Congress 

to  provide  for  a  redemption  period  is  as  forceful  as  expression 

16/ 
of   federal  policy  as  a  positive  statement.      Moreover,  the 

state  rules  threatening  the  federal  policy  are  diverse.   Seventeen 

states  have  laws  Imposing  post -foreclosure -sale  periods  of 


16/  Congress  has  specifically  provided  for  a  post-sale  right 
of  redemption  lastlnp  one  year  as  a  condition  of  Jurisdiction 
over  the  United  States  In  foreclosure  actions  in  which  the 
United  States  is  a  Junior  lienor.   28  U.S.C.  24l0^c),  which 
provision  is  made  inappITcable  to  the  National  Housing  Act  by 
12  U.S.C.  1701.   See  mdison  Properties,  Inc.  v.  United  States, 
375  P.  2d  740,  741  fn.  3  (C.A.  9).  ^     ,  ^  ^. 

Congress «s  express  provision  for  a  post-sale  period  ^i 
redemption  in  such  narrow  circumstances  indicates  a  Congressional 
Intent  to  limit  the  use  of  the  post-sale  redemption  to  those 
circumstances. 


redemption  varying  In  length  from  six  months  to  eighteen  months. 

One  state  oostpones  the  foreclosure  sale  until  a  one-year  period 

18/ 
for  redemption  after  Judgment  has  expired.  '    The  majority  of 

states  have  no  such  statutes. 

It  Is  also  readily  demonstrable  that  imposition  of  a  post- 
forecloBure-sale  period  of  redemption  does  significantly  impair 
the  effectiveness  of  the  federal  foreclosure  remedy.  The  natural 
effect  of  the  imposition  of  the  post-sale  period  of  redemption 
is  to  chill  the  bidding  at  the  sale,  because  the  purchaser  at 
the  sale  may  not  obtain  a  clear  title  to  the  property,  but  ob- 
tains a  title  which  can  be  defeated  by  a  redemptioner  who  may 
redeem  at  any  time  until  the  period  has  expired.  Therefore, 
the  amounts  bid  at  such  sales,  when  there  is  bidding  at  all,  are 
artlflcally  low.   In  such  circumstances,  the  Uhited  States  is 
forced  to  bid  for  the  property,  because  ultimate  sale  of  the 
property  for  a  fair  price  is  almost  always  the  only  feasible  way 
for  the  United  States  to  collect  a  sizable  proportion  of  the  debt 


year);  4  Kan.  Stat.  Ann.  60-24l4  (6  to  l8  months);  Mich.  Stat. 
Ann.  27A.3140  (6  months);  29  Vemon«s  Ann.  Mo.  Stat.  443.410 
(1  year);  7  Rev.  Code  Mont.  98-5836(2)  (1  year);  1  Nev.  Rev. 
Stat.  21.200  (1  year);  5  N.  Mex.  Stat.  Ann.  24-2-19,  24-2-19.1 
(9   months);  6  N.  Dak.  Cent.  Code.  32-IQ-I8  (1  year);  1  Ore.  Rev. 
Stat.  P3.%0  (1  year);  Utah  Rules  Civ.  Proc,  Rule  6(f)(3)  (6 
months);  4  \/ermont  stat.  Ann.  Title  12,  App.  Ill,  Rule  39  (1  year 
Rev.  Code  Wash.  Ann.  6.24.l40  (8  months  or  1  year). 

18/  Wisconsin  Stat.  Ann.  278.10(2)  (1  year  before  sale). 
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due  it,     for  as  In  the  present  case,  the  defaulting  mortgagor 
is  usually  Judgment-proof.   But,  having  bought  the  property,  the 
Uhited  States  may  not  hope  to  sell  it  at  a  fair  price  until  the 
period  of  redemption  is  over,  for  the  same  reason  that  the  sale 
itself  brings  depressed  bids:   while  the  right  of  redemption 
remains  outstanding  the  Uhited  States  cannot  deliver  clear  title 
to  the  property. 

Nor  may  the  imited  States,  if  it  purchases  the  property  at 
the  sale,  make  substantial  Improvements  on  the  property  during 
the  redemption  period  in  order  to  render  it  more  attractive  for 
ultimate  resale.   The  redemption  price  as  formulated  by  the 
Idaho  statute  is  the  sum  of  the  purchase  price,  assessments  and 
taxes,  the  prior  liens  of  the  purchaser  (excepting  the  judgment 
lien  held  by  the  mortgagee),  and  interest.  The  fair  market  value 
of  improvements  made  by  the  purchaser  is  not  included,  and  while 
there  is  no  Idaho  case  on  this  point,  it  has  elsewhere  been 
held  that  a  mortgagee  who  purchases  at  the  foreclosure  sale  is 

not  permitted  to  make  improvements  that  will  render  it  more 

20/ 
difficult  for  the  mortgagor  to  redeem.     See  Wise  v.  Layman, 

197  Ind.  393,  150  N.E.  368;  Bowen  v.  Boughner,  189  Conn.  107, 

?24  S.  W.  653. 


1^/  The  Secretary  is  authorized  to  purchase  at  the  sale  "for 
The   protection  of  the  General  Insurance  Fund."  12  U.S.C.  1713(k), 
made  applicable  to  loans  under  Title  VI  by  12  U.S.C.  17^(f). 

20/  The  identical  rationale  would  seem  to  apply  to  a  purchaser 
who  was  not  the  mortgagee.   Such  a  purchaser  could  similarly 
not  count  on  making  improvements  until  the  redemption  period 
had  expired,  even  though  he  would  have  to  pay  for  normal  main- 
tenance.  This  provides  another  reason  why  the  foreclosure  sale 
would  not  bring  the  fair  market  price. 
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Thus,  the  net  effect  of  the  imposition  of  the  post-sale- 
redemptlon  period  is  to  force  the  United  States  to  buy  the  property 
and  to  maintain  it  in  the  status  quo  until  the  redemption  period 
expires.   Ihis  causes  the  PHA  to  freeze  its  funds  in  a  dormant 
project  which  it  cannot  sell  until  the  period  is  over.   In 
addition,  the  PHA  must  pay  for  the  expenses  of  its  custodianship 
of  the  property,  and  must  involve  Itself  in  the  concomitant 
administrative  tasks.   These  impediments  render  the  foreclosure 
remedy  more  costly  and  more  time-consuming.   The  district  court's 
imposition  of  the  post -foreclosure -sale  period  of  redemption  thus 
diverts  the  money  and  energies  of  the  FHA  from  use  "for  the 
prime  purpose  of  the  Act  —  to  facilitate  the  building  of  homes 
by  the  use  of  federal  credit  *  *  *  ."  United  States  v.  View 
Crest  Garden  Apartments,  supra,  268  P.  2d  at  383. 

Therefore,  owing  to  the  diversity  of  state  rules  with 

regard  to  post -foreclosure -sale  redemption,  if  the  district      | 

court's  ruling  stands,  the  uniform  nationwide  administration  of 

21/ 
the  National  Housing  Act  may  well  be  disrupted. 


21/  Ttie  mortgage  form  in  the  present  case  contains  the  following 
language:   "The  mortgagor,  to  the  extent  permitted  by  law,  hereby 
waives  the  benefit  of  any  and  all  homestead  and  exemption  laws 
and  of  any  right  to  a  stay  or  redemption  and  the  benefit  of  any 
moratorium  law  or  laws"  (R.  14),   Therefore,  even  if  this  Court 
rules  that  the  district  Judge  was  correct  in  applying  Idaho  law, 
we  contend  that  the  mortga-gor  has  waived  its  rights  under  state 
law.   While  we  have  found  no  Idaho  case  on  this  point,  waiver 
of  the  statutory  post -foreclosure -sale  period  of  redemption 
appears  to  be  generally  permitted.   E.£.,  King  v.  King,  215  HI. 
100,  7^  N.E.  89;  Cook  v.  McParland,  78  Iowir528,  ^JlfTW.  519; 
Nipel  V.  Hammond,  4  Colo.  211.   ^Jontra :  Beverly  v.  Davis,  79 
Wash.  537,  1^0  P.  696.  
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CONCLUSION 

For  the  foregoing  reasons.  It  is  respectfully  submitted 

that.  Insofar  as  It  Imposes  a  post -foreclosure -sale  period  of 

redemption,  the  Judgment  of  the  district  court  be  reversed. 

EDWIN  L.   WEISL,    Jr., 

Assistant  Attorney  General. 

SYLVAN  A.    JEPPESEN, 

United  States  Attorne:)^. 

JOHN  C,   ELDRIDOE, 
DANIEL  JOSEPH, 
Attorneys^ 

Department  of   Justice, 
Washinfgton,   D.C.       20530. 
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FOR  THE  EASTERN  DISTRICT  OF  NASHINGTON 


BRIEF  FOR  APPBLIi^NT 


JURISDICTIONAL  STATEMENT 
The  appellee,  N.  A.  Degerstrom,  Incorporated,  brought 
this  actlen  against  the  united  states  under  the  Federal  Tort 
Claljss  Act,   28  U.S.C.  13^(1)),  for  property  dsMge  allegedly 
caused  by  the  negligence  of  a  government  eaployee.     On  Sept 
her  18,  1967,  the  district  court  entered  JudgMnt  for  Deger- 
str««  (I.R.  59);         this  Judgment  was  modified  on  NoTqiber  2, 


1/       "I.R."  refers  to  the  Tnascrlpt  of  Record  r€pTodueed)>7 
«ie  Clertci   "II.R."  refers  to  the  "Record  of  Proceedings  at  tne 
Trial",  which  is  Volume  II  of  the  record  on  appeal. 


I 


I 

1967  (I.R.  69),  and  a  notice  of  appeal  vas  filed  on  December  29, 
1967  (I.R.  71).  This  Court  has  jurisdiction  under  28  U.S.C. 
1291. 

STATEMENT  OF  THE  CASE 
This  Is  an  action  against  the  united  States  for  danage  to  . 
a  piece  of  heavy  equipment.  The  equipment^  a  Model  988  loader^ 
was  oimed  by  Bower  Machinery  Company  and  leased  to  the  appellee ^ 
N.  A.  Degerstrom^  Incorporated  (hereafter  the  "Contractor")  (I.R. 
44).    The  Army  Corps  of  Engineers  then  leased  the  equipment^ 
with  operator^  from  the  Contractor  for  flood  emergency  work  near 
Colfax^  Washington  (I.R.  23).  The  parties  executed  the  standard 
plant  and  equipment  lease  agreement^  which  contained  the  fol- 
lowing provision^  known  as  Article  3  (I.R.  3): 

Contractor 1 8  Responsibility.  The  Contractor  shall 
be  responsible  that  his  employees  strictly  comply 
with  all  Federal^  State «  and  municipal  laws  that 
may  apply  to  operations  under  the  contract;  and  It 
Is  understood  and  agreed  that  the  Contractor  assumes 
full  responsibility  for  the  safety  of  his  employees, 
plemt,  and  materials  and  for  any  damage  or  injury 
done  by  or  to  them  from  any  source  or  cause,  except 
damage  caused  to  plant  or  equipment  by  acts  of  the 
Government,  its  officers,  agents  or  employees,  in 
which  event  such  damage  will  be  the  responsibility 
of  the  aovemment  in  accordance  with  applicable  Fed- 
eral laws. 

While  at  the  site  of  the  flood  control  work,  the  Con- 
tractor's operator  (McKelvy)  dropped  the  loader  on  a  rock  in 

2/   Bower  was  made  a  nominal  plaintiff  below  (I.R.  36);  it 
is  not  Involved  in  this  appeal,  since  damages  were  only 
awarded  to  Degerstrom. 

-  2  - 


the  bed  of  a  streaai  and  cracked  the  transmission  case  (i,r.  45) 
The  contractor  then  brought  this  action  against  the  government 
for  the  cost  of  its  repalre,  contending  inter  alia  that  its 
operator  was  a  "loaned  servant"  at  the  time  the  damage  occurred, 
and  that  therefore  the  goyemaent  was  liable  for  his  negligence 
(I.R.  38). 

The  district  court  found  that  McKelvy,  the  operator,  was 

cm  the  Contractor's  payroll  (I.R.  47),  and  that  he  was  in  fact 

3/ 
"an  enployee  of  Degerstrom  [the  Contractor]"  (i,R.  45,  49). 

It  also  found  that  "he  was  conpetent  and  possessed  of  the  re- 
quisite skill  and  experience.  ♦  ♦  ♦  Mr.  McKelvy  knew  the 
hazards  Involved^  such  as  flooding  the  machine,  high  centering 
it  or  cutting  the  tires"  (I.R.  45).  With  respect  to  the  acci- 
dent, the  court  found  that  the  Corps  of  Engineers*  employee  in 
charge  of  the  operation  "told  Mr.  McKelvy  to  perform  certain 
work  Including  the  renoval  of  certain  culverts  and  the  piling 
of  rocks  along  or  upon  the  banks  of  the  stream"  (I.R.  69).  "Mr. 
McKelvy  was  direetad  to  1101^  wb«n  and  where  Mr.  Breckon  of  the 
Corps  of  Xnglneers  told  hlB  to^  but  the  operational  details 
were  left  to  Mr.  McKelvy"  (I.R.  70).  The  accident  occurred 
while  the  loader  was  in  the  bed  of  the  stream  (I.R.  45).  The 
operator  indicated  that  he  was  not  receiving  any  hand  signals 
at  the  tlae  of  the  accident  (II.R.  117>  ll8)« 


3/   The  original  opinion  also  states  that  the  operator  s 
salary  waa  paid  by  the  united  States  (I.R.  50).  At  the  re- 
quest  of  the  governBent  (I.R.  63,  par.  4),  this  finding  was 
stricken  by  the  court  (I.R.  70,  par.  4),  since  ^^.Jff"  °?'  _ 
viously  in  conflict  with  other  portions  of  the  opinion  (see 

I.R.  47,  49). 


The  court  below  concluded  that  the  damage  to  the  loader 
occurred  "as  a  direct  and  proximate  result  of  negligence  on 
the  part  of  Ralph  McKelvy,"  the  operator  of  the  machine  (I.R, 
58) .  It  then  held  as  a  matter  of  law  that  the  "loaned-servant" 
doctrine  made  the  government  liable  for  the  negligence  of  the 
Contractor's  operator  (I.E.  5Q),   presumably  both  under  the  terms 
of  Article  5   of  the  lease  agreement  and  independently  of  that 
provision* 

SFECIFICATIOHS  OF  ERRORS 

1.  The  district  court  erred  in  failing  to  find  that  Arti- 
cle 3  of  the  lease  agreement  made  the  Contractor  liable  for  the 
damage  to  its  equipment  caused  by  the  negligence  of  the  Con- 
tractor's operator >  regardless  of  whether  the  operator  was  a 
"loaned  servant"  of  the  government, 

2.  The  district  court  erred  in  holding  that  the  Contrac- 
tor's operator  was  a  "loaned  servant"  of  the  government^  and 
that  therefore  the  government  was  liable  for  damages  to  the 
Contractor's  equipment  caused  by  his  negligence. 

ARGUMENT 
Introduction 
1.  This  Court  need  not  reach  the  question  irtiether  the 
operator  of  the  Contractor's  equipment  was  a  common  law  "loaned 
servant"  of  the  government  at  the  time  of  the  accident,  under 
the  terms  of  the  lease  agreement,  the  parties  clearly  contracted 
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to  divide  responsibility  for  any  damage  occurring  during  the 
term  of  the  lease*  Article  5  of  that  agreement  provided  that 
"the  Contractor  assumes  full  responsibility  ♦  ♦  ♦  f or  any  damage 
or  injury  done  by  or  to"  his  employees  or  equipment,  "except 
damage  caused  to  ♦  ♦  ♦  equipment  by  acts  of  the  Oovemment,  its 
officers,  agents  or  employees  ♦  ♦  ♦  ."  The  obvious  intent  of 
this  provision  was  to  fix  the  Contractor 's  responsibility  for 
damages  caused  by  its  employees.  Including  the  operators  of  its 
own  equipment.  Any  other  view  would  render  the  clause  meaning- 
less; its  clear  purpose  was  to  prevent  Just  the  type  of  "loaned- 
servant"  claim  which  appellee  la  asserting  in  this  action. 
2.  Even  absent  Article  3  of  the  lease  agreement,  the 
operator  of  the  Contractor's  loader  was  not  an  "employee  of  the 
government"  within  the  meaning  of  the  Federal  Tort  Claims  Act^ 
28  U,S.C»  2671  >  and  the  government  cannot  be  held  liable  to  the 
Contractor  under  that  Act  for  damage  to  the  Contractor's  equip- 
ment caused  by  the  negligence  of  this  operator.  As  the  district 
court  correctly  recognized  (I.R.  49),  federal  law  governs  the 
question  of  who  Is  an  employee  under  the  Act.  Brucker  v.  Uhited 
States,  338  F.  2d  427,  428  n.  2  (C.A.  9).  And,  under  the  appli- 
cable federal  law  and  general  agency  principles,  the  lessor  of 
equipment  with  operator,  not  the  lessee,  is  liable  for  the  neg- 
ligence of  the  operator  In  these  circumstances.  See  standard 
Oil  Co.  V.  Anderson,  212  ^.S.  215;  Restatement  (Second),  Agency 
§  227. 
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!•   UNDER  THE  TERNS  OF  THE  LEASE  AGHKKMKBT» 
THE  COHTHACTOR,  HOT  THE  OOVERHMERT,  ¥AS 
TO  BEAR  Airr  LOSS  CAUSED  BT  THE  NE6LI- 
aSNCE  OF  THE  OFSRATCR  OF  THE  CONTRACTOR'S 
BQUIPiCENT. ___ 

Absent  contract  or  statute,  traditional  tort  law,  under 
the  doctrine  of  respondeat  superior^  holds  a  master  liable  for 
the  torts  of  his  employees  while  they  are  acting  within  the 
scope  of  their  employment  and  subject  to  his  control.  See  Re* 
statement  (Second).  Agency  §§  219(1),  220(1).  In  a  situation 
where  an  employer  supplies  an  employee  to  another  person.  It  Is 
possible  under  certain  circumstances  for  the  employee  to  be 
deemed  a  "loaned  servant"  of  the  other  person  for  purposes  of 
fixing  tort  liability  for  a  given  act.  Id.,  §  227.  In  a  po- 
tential "loaned-servant"  situation.  It  Is  of  course  possible 
for  the  two  masters  to  agree  to  apportion  liability  on  some 
other  basis  than  traditional  tort  law.  An  examination  of  the 
lease  agreement  In  the  Instant  case.  In  which  the  Contractor 
leased  a  loader  and  operator  to  the  Corps  of  Engineers  to  en- 
gage in  cert€dji  flood-control  work,  shows  that  Article  5>  en- 
titled "Contractor's  Responsibility,"  did  provide  for  a  different 
apportionment  of  risk  than  that  found  at  common  law.  For  this 
reason,  the  district  court  erred  in  incorporating  the  common 
law  doctrine  of  "loaned- servant"  liability  into  the  contract, 
thereby  completely  abrogating  its  effect. 

Article  3  provides,  in  pertinent  part  (emphasis  added): 

[I]t  is  understood  and  agreed  that  the  Contractor 
assumes  full  responsibility  for  the  safety  of  his 
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^*?*^'  ^•^^  ^'^"^^  g^^'g^^g  *  *  *^emiipm«>t  V 
acts  or  tne  qovemnom;,  lt»  officarg.  agent  g'Tr" 
«H2iacM|S.  in  imicn  arant  auek  daaage  tiIJLL  ba  the  " 
rasponslDllity  of  the  aoyamment  In  accordance  with 
applicable  Federal  laws.  '^ 

Thus  the  Contractor  by  this  provision  assuaed  "full  ra- 
sponsibility  for  the  safety  of  his  employees  »»»  and  for  any 
damage  or  injury  done  by  *  »  »  them"  except  irtiere  government 
officers,  agants  or  employees  caused  the  damage.  The  district 
court  read  the  Contractor's  responsibility  for  damage  done  by 
his  "employees"  as  excluding  regsponsibillty  for  the  operator 
of  the  leased  machine.  Bistead  the  court  held  that  this  opera- 
tor was  an  "employee"  of  the  government,  thus  making  the  govern- 
ment liable  for  his  negligent  damage  to  the  Contractor's  equip- 
ment. 

This  reading  is  Inconsistent  with  the  plain  intent  of  the 
parties.   It  is  apparent  that  the  only  employee  of  the  Contractor 
even  remotely  connected  with  this  contract  was  the  operator  of 
the  machine  —  neither  party  had  any  reason  to  agree  on  tort  lia- 
bility for  the  actions  of  the  Contractor's  employees  back  in  its 
shop.  Therefore,  the  only  "employee"  who  could  conceivably  be 
covered  by  the  clause  governing  the  Contractor's  responsibility 
was  this  operator,  if  the  clause  is  to  be  given  any  meaning  at 
all.  Conversely,  without  Article  5  the  government  would  already 
be  liable  for  the  operator's  torts  under  the  "loaned-servant" 
doctrine,  if  applicable.  Uhder  the  Contractor's  reading  of  the 
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provlsian,  this  common  law  rule  is  merely  incorporated  into 
the  lease  agreement.  Clearly^  the  restatement  of  this  rule  in 
every  standard  plant  and  equipment  lease  would  be  a  total  waste 
of  effort*  The  provision  should  instead  be  read  to  accomplish 
its  obvious  purpose:  to  place  the  risk  of  loss  on  the  Contrac- 
tor for  torts  by  the  Contractor's  regular  employees^  and  on  the 
government  for  torts  of  the  government ^s  regular  employees. 
This  intex*pretatiQn  would  obviate  the  necessity  of  resolving 
each  particular  case  of  negligence  by  a  leased  operator  to  de- 
cide whether  under  all  of  the  circumstances  he  had  become  a 
servant  of  the  lessee  with  respect  to  the  act  of  negligence  in- 
volved. It  is  the  only  practical  view  of  the  provision  and  the 
only  interpretation  which  accomplishes  the  plain  intent  of  the 
parties;  it  should  therefore  be  adopted  by  this  Court* 

Our  view  is  also  in  €tccord  with  the  plain  meaning  of  the 
words  of  Article  5   itself.  The  parties  used  the  word  "employ- 
ees," not  "servants,"  both  in  the  clause  providing  for  the  Con- 
tractor's responsibility  and  in  the  clause  excepting  ax:ts  of 
government  "officers,  agents  or  employees."  If  the  "loaned- 
servant"  doctrine  was  intended  to  be  incorporated  into  the  con- 
tract, it  is  reasonable  to  assume  that  the  parties  would  have 
chosen  the  word  "servants"  to  indicate  this  intent.  The  Re- 
statement ^  supra  a  speaks  in  texms  of  loaned  servants,  not 
loaned  employees.  The  cases  also  use  this  phraseology.  See, 
£.£. ,  New  Grleans-Balijf  SS>.Co»  V*  United  States >  239  U«S« 
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202,  206;  George  A.  Puller  Co>  v.  McCloskey.  228  U.S.  I94,  202. 
Furthermore,  the  clause  exempting  acts  of  government  employees 
also  uses  the  words  "officers"  and  "agents,"  which  clearly  re- 
fer to  regularly  employed  personnel  of  the  government.  The  word 
"employees"  should  be  read  in  the  same  manner  under  the  doctrine 
of  ejusdem  generis. 

Other  provisions  of  the  lease  agreement  support  our  view 
that  the  term  "employees"  means  regularly  employed  persons,  with- 
out any  dependence  on  the  common  law  "loaned-servant"  doctrine. 
Article  13(a)  provides  that  "the  Contractor  will  not  discriminate 
against  any  employee  because  of  race,"  etc.  (I.R.  6;   emphasis 
added) .  Dtider  the  theory  of  the  Contractor  in  this  case,  its 
regular  employees  become  employees  of  the  government  while  on 
the  job  and  under  some  government  "control".  This  theory  could 
be  held  to  relieve  the  Contractor  of  its  obligation  imder  this 
clause  (i.»£.,  its  obligation  not  to  discriminate)  during  that 
time,  a  result  clearly  not  intended  by  the  parties  to  the  agree- 
ment.  Similarly,  Article  12,  providing  that  the  Contractor 
must  discharge  "objectionable  employees"  (I.R.  6),  plainly  was 
intended  to  apply  to  all  regular  employees  of  the  Contractor, 
and  not  to  exclude  those  temporarily  under  the  "control"  of  the 
government . 

These  examples  of  the  contract  language,  standing  alone 
and  when  viewed  in  the  context  of  the  purpose  of  Article  5, 
show  that  the  parties  intended  a  clear  division  between  govern- 
ment employees  —  such  as  contracting  officers.  Corps  of 
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Engineers'  officials,  and  others  hired  and  paid  by  the  govern- 
ment —  and  the  Contractor's  employees  broiight  to  the  job  to 
operate  the  equipment  (or  supplied  with  the  plant  in  plant- 
leasing  situations).  There  vas  no  intent  that  the  same  indi- 
vidual be  shuttled  back  and  torth  between  masters  depending  upon 
which  clause  of  the  agreement  was  being  applied.  The  word  "em- 
ployees" has  a  consistent  meaning  throughout  the  agreement;  there 
is  no  reason  to  incorporate  the  "loaned-servant"  doctrine  into 
Article  5,  thereby  making  it  inconsistent  with  the  rest  of  the 
agreement.  This  is  especially  true  in  view  of  the  fact  that  the 
parties  in  Article  5  intended  to  fix  tort  liability  irrespective 
of  the  common  law  rules  of  respondeat  superior.  Therefore,  al- 
though (as  we  will  show  below)  the  district  court  also  erred  in 
holding  that  NcKelvy  was  a  "loaned  servant"  of  the  govexrusent 
at  the  time  of  the  accident,  judgment  for  the  government  should 
have  been  granted  on  the  basis  of  Article  3  of  the  lease  agree- 
ment regardless  of  idiere  common  law  tort  liability  would  fall. 

II.  EVEN  IP  THERE  WERE  NO  LEASE  AGBEEMENT, 
OR  IF  IT  IS  INTERPRETED  TO  INCLUDE  THE 
CONCEPT  OF  THE  "LOANED  SERVANT",  UNDER 
THE  FACTS  OF  THIS  CASE  THE  OPERATOR  OP 
THE  CONTRACTOR'S  EQUIPMENT  WAS  NOT  A 
"LOANED  SERVANT"  OF  THE  UNITED  STATES  AT 
THE  TIME  OF  THE  ACCIDENT. 

As  we  pointed  out  above,  the  Contractor's  interpretation 

of  Article  5   of  the  lease  agreement,  which  incorporates  the 

common  law  doctrine  of  "loaned-servant"  liability,  renders  the 

provision  meaningless  as  an  attempt  to  apportion  responsibility 
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for  tort  liability  arising  during  the  term  of  the  lease.  How- 
ever, ve  now  show  that,  even  under  this  Interpretation  (or  in- 
deed if  there  were  no  lease  agreement,  which  is  the  practical 
effect  of  the  decision  below) ,  the  Contractor  and  not  the  gov- 
ernment would  be  responsible  for  damages  caused  to  the  Contrac- 
tor's equipment  by  the  negligence  of  the  Contractor's  operator 
in  the  circumstances  of  this  case. 

The  district  court  correctly  held  (I«R.  49)  that  federal 
law  controls  the  issue  whether  an  individual  is  an  **employee 
of  the  Government"  within  the  meaning  of  the  Federal  Tort  Claims 
Act,  28  U.S.C.  2671.   £•£.,  Brucker  v.  United  States >  338  P.  2d 
427,  428  n.  2  (C.A.  9),  certiorari  denied,  38I  U.S.  937;  LePevere 
V.  Uhlted  States^  362  P.  2d  352,  353  (C.A.  5);  Fisher  v.  Utaited 
States ^  356  P.  2d  706,  708  (C.A.  6),  certiorari  denied,  385  U.S. 
819;  Blackwell  v.  united  States,  321  P.  2d  96,  98  (C.A.  5).  And, 
under  federal  law  and  general  agency  principles  as  applied  to 
circumstances  of  this  case,  the  lessor  of  the  equipment  with 
operator  is  clearly  responsible  for  the  damage  to  its  own  equip- 
ment caused  by  the  negligence  of  its  own  operator. 

One  of  the  leading  cases  in  this  area.  Standard  Oil  Co*  v. 
Anderson,  212  U.S.  215,  involved  the  furnishing  of  a  winch  and 
operator  by  the  defendant  to  a  stevedoring  company.  "The  winch- 
man  was  hired  and  paid  by  the  defendant,  who  alone  had  the  right 
to  discharge  him."  Id.  at  219.  Hand  signals  were  given  by  the 
employees  of  the  stevedore  to  help  the  winchman  in  his  operation 
of  the  equipment;  the  injury  Involved  (to  an  employee  of  the 
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stevedore)  was  caused  by  the  negligent  failure  of  the  wlnchman 
to  obey  one  of  these  signals.  The  Supreme  Court  held  that  the 
wlnchman  was  not  a  loaned  servant  of  the  stevedore ^  so  that  the 
Injured  employee  could  maintain  a  tort  action  against  the  winch- 
man's  general  employer,  the  owner  of  the  winch  (212  U.S.  at  226): 


Much  stress  Is  laid  upon  the  fact  that  the  wlnch- 
man obeyed  the  signals  of  the  gangman  *  *  *  . 
[But]  the  giving  of  the  signals  under  the  circum- 
stances of  this  case  was  not  the  giving  of  orders > 
but  of  Information,  and  the  obedience  to  those 
signals  showed  cooperation  rather  than  subordina- 
tion, and  Is  not  enough  to  show  that  there  has  been 
a  change  of  masters. 


This  holding  has  been  followed  numerous  times  by  the  fed- 
eral courts.  See,  e^.£.>  George  A«  Puller  Co.  v.  McCloskey,  228 
U.S.  194,  202-204;  Hew  Orleans-Belize  SS.  Co.  v.  Uhlted  States > 
239  U.S.  202,  206  ("Authority  to  direct  the  course  of  a  third 
person's  servant  does  not  prevent  his  remaining  the  servant  of 
the  third  person.");  Qeraghty  v.  Lehigh  Valley  R.  Co.,  70  P.  2d 
300,  304  (C.A*  2)  (general  directions  by  "borrower"  of  train 
crew  not  enough  to  establish  "loaned- servant"  situation).  Most 
state  law  Is  to  the  same  effect.  See,  £•£[•>  Radlch  v.  Uhlted 
States,  160  P.  2d  616  (C.A.  9)  (Involving  California  law  since 
It  was  not  a  Pederal  Tort  Claims  Act  suit  against  the  united 
States);  Bartholomeo  v.  Charles  Bennett  Contracting  Co.,  245 
N.Y.  66,  156  N.E.  98;  Miller  v.  Woolsey,  240  Iowa  450,  35  N.W. 
2d  584. 
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The  Instant  ease  is  far  stronger  on  Its  facts  against  the 

application  of  the  "loaned -servant"  doctrine  than  the  eases 

sited  above.     In  those  cases   (and  of  course  in  cases  holding  the 

lessee  liable) there  was  always  some  active  participation  by  the 

9illeged  new  master  in  the  operation  of  the  equipment^  such  as 

land  sigials  or  detailed  instructions.     In  the   instant  case^  how- 

5ver,   the  operator  testified  (II. R.   117): 

There  wasn't  any  signals.     I  Just  was  making  a  trip. 
I  had  made  several  trips  and  this  happened.     I  bumped 
this  rock  and  caused  the  damage. 

See  also  II .R.   Il8.     The  loader  was  some  75  feet  from  the  Corps 
5f  Engineers  supervisor  when  the  accident  occurred.     Furthermore, 
bhe  supervisor  did  not  tell  the  operator  "where  to  drive  in  the 
river  ♦  ♦  ♦  or  how  to  operate  the  machine"   (II .R.  46;   see  also 
II. R,   116,   120).     It  was  the  operator's  decision  whether  to  go 
Into  the  river  or  use  the  access  road  at  this  particular  time 
(II.R.   35).     In  these  circumstances  the  government  cannot  be 
3aid  to  have  had  any  control  whatsoever  over  the  actions  of  the 
operator  beyond  telling  him  where  to  pile  the  rocks.     This  much 
sontrol  would  seemingly  be  present  in  every  case  where  the  bor- 
rowing party  wants  something  done,  but  the  cases  are  clear  that 
only  where  considerably  more  control  is  present  can  the  lessee 
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of  equipment  irlth  operator  be  held  responsible  for  the  operator's 
negligence. 

General  agency  principles  are  in  full  accord  with  the  propo- 
sition that  a  person  in  the  general  employ  of  one  master  does 
not  become  the  servant  of  another  merely  because  the  latter  has 
general  authority  to  direct  him  as  to  the  work  to  be  done.  The 
Restatement  (Second^  Agency  §  227>  eonments  b  and  c,   set  out  the 
applicable  factors  (emphasis  added) : 

b.  Inference  that  original  service  continues* 
In  the  absence  of  evidence  to  the  contrary^  there 
is  an  inference  that  the  actor  remains  in  his  gen- 
eral employment  so  long  as^  by  the  service  rendered 
another,  he  is  performing  the  business  entrusted  to 
him  by  the  general  employer*  There  is  no  inference 
that  because  the  general  employer  has  permitted  a 
division  of  control^  he  has  surrendered  it. 

C,  Factors  to  be  considered.  Many  of  the 
factors  stated  in  Section  220  which  determine  that 
a  person  is  a  servant  are  also  useful  in  determining 
whether  the  lent  servant  has  become  the  servant  of 
the  borrowing  employer.  Thus  a  continuation  of  the 
general  employment  is  Indicated  by  the  fact  tlaat  the 
general  employer  can  properly  substitute  another  ser- 
vant at  any  time,  thai  the  time  of  the  new  employment 


yant  at  any  time,  that  the  time  of  the  new  employmi 
is  short,  and  tKat  the  lent  servant  has  the  skill  « 
a  specialist. 


oT 


4/   McCollum  V.  Smith,  339  ?•  2d  3^8  (C.A.  9)*  is  not  to  the 
contrary.  In  that  case  the  lessee  told  the  operator,  through 
hand  signals,  exactly  where  to  place  each  beam  being  lifted  by 
the  rented  crane.  This  Court  held  that  such  direction  had 
"the  force  of  a  command."  Id.  at  351.  The  instant  case  is 
far  removed  from  the  McColl\am  situation.  Furthermore,  McCollum 
was  apparently  a  diversity  case,  in  which  only  the  law  of  Hawaii 
and  not  federal  law  applied. 
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A  continuance  of  the  g^eneral  employment  is 
also  Indicated  In  the  operation  of  a  machine  ifhere 
the  general  employer  rents  the  machine  and  a  ser- 
vant to  operate  lt<  particularly  if  the  instni* 
mentality  Is  of  considerahle  value  ♦  normally^  the 
general  employer  expects  the  employee  to  protect 
his  Interests  In  the  use  of  the  Instrumentality^ 
and  these  may  be  opposed  to  the  Interests  of  the 
temporary  employer*  If  the  servant  Is  expected  only 
to  give  results  calleH" for  by  the  temporary  employer 
and  to  use  the  Instrumentality  as  the  servant  would 
ejcpect  his  general  employer  would  desire .  the  on- 

final  service  continues.  Upon  this  question ^  the 
act  that  the  general  Snployer  Is  In  the  business  of 
renting  machines  and  men  is  relevant  ^  since  in  such 
case  tnere  is  more  llKely  to  be  an  Intent  to  retain 
control  over  the  Instrumentality.  A  person  who  is 
not  In  such  business  and  -who,   gratuitously  or  not^ 
as  a  matter  not  within  his  general  business  enter- 
prise^ permits  his  servant  and  Instrumentality  to 
assist  another^  Is  more  apt  to  Intend  to  surrender 
control* 


Turning  to  the  facts  of  the  Instant  case.  It  is  clear  that 
all  of  the  factors  Indicating  that  the  general  employer  should 
be  held  liable  for  the  actions  of  his  employee  are  present  here. 
The  Contractor  could  of  course  substitute  one  operator  for 
another  at  any  time;  Indeed,  he  might  sometimes  be  required  to 
do  so  under  the  agreement  (I*R.  6  —  Article  12).  The  time  of 
employment  was  of  short  duration,  estimated  to  be  100  hours 
(I.R.  12).  The  operator  was  found  by  the  district  court  to  have 
had  the  "skill  of  a  specialist"  (I.R.  45). 

•    Continuing  with  the  factors  set  out  in  comment  c,  supra, 
the  machine  and  operator  were  rented  together,  precisely  the 
example  given  in  the  comment,  and  the  machine  had  the  "con- 
siderable value"  of  $65,000  (I.R.  70,  par.  8).  The  servant  was 
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"expected  only  to  give  results  called  for  by  the  tempor«upy  em- 
ployer and  to  use  the  instrumentality  as  the  servant  would  ex- 
pect his  general  employer  would  desire  *  *  «  «"  The  record  is 
clear  that  McKelvy  was  only  under  instructions  to  obtain  a  cer- 
tain result  at  the  time  of  the  accident^  iiiyaely^  "the  removal  of 
certain  culverts  and  the  piling  of  rocks  along  or  upon  the  banks 
of  the  stream"  (I.R.  69).  **[T]he  operational  details  were  left 
to  Mr.  MteKelvy"  (I.R.  70;  II.R.  46,  II6,  120). 

Finally,  the  Contractor  was  not  a  grat%iitous  citizen  lend- 
ing his  government  the  use  of  his  personal  equipment  for  humani- 
tarian purposes,  but  rather  a  corporation  engaged  in  the  business 
of  operating  heavy  equipment  (II.R.  112) »  Two  valuable  items, 
a  tractor  and  the  loader,  were  leased  under  this  contract,  in- 
cluding "operator,  fuels,  lubricants,  and  all  other  operating 
supplies,"  at  a  total  price  of  $71*00  per  hour  (I.R«  12).  The 
price  paid  by  the  government  would  ordinarily  include  insurance 
costs  (II.R.  107) >  and  presumably  the  Contractor  was  adequately 
insured.  Vhile  the  record  does  not  indicate  whether  the  Con- 
tractor ever  rented  other  machines,  the  renting  of  these  two 
items  in  these  circumstances  brings  the  case  within  the  prin- 
ciples set  out  in  the  Restatement. 

The  application  of  these  agency  principles  to  the  facts 
of  this  case  thus  demonstrates  that  the  district  court  erred 
in  holding  that  the  Contractor  "retained  no  ccmtrol"  over 
McKelvy  (I.R.  50).  Of  course,  the  Contractor,  like  the  Corps 
of  engineers,  left  the  details  of  the  job  to  the  operator;  but 
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this  does  not  mean  that  the  Contractor  had  no  ''control'*  for 
purposes  of  the  "loaned-servant"  rule.  If  the  servant  did  not 
pass  into  the  employ  of  the  government  at  the  time  of  the  acci- 
dent^ the  Contractor  remained  his  master  regardless  of  the  fact 
that  the  operator  himself  controlled  the  details  of  the  Job.  No 
one  is  contending  that  the  operator  beciwne  an  independent  con- 
tractor (of  course^  if  this  were  true  there  could  be  no  recovery 
from  the  government  for  his  negligence). 

The  practical  significance  of  the  district  court's  holding 
vould  be  truly  anomalous*  For  example,  if  a  homeoimer  hires  a 
bulldozer  and  operator  to  help  build  a  driveway,  and  directs  the 
operator  as  to  where  to  place  the  excess  dirt,  he  would  have  the 
same  control  over  the  operator  as  the  Corps  of  Engineers  had  over 
McKelvy  in  this  case.  However,  no  one  would  contend  that  the 
homeowner  must  reimburse  the  owner  of  the  bulldozer  when  the 
operator  negligently  lands  upon  a  rock  and  damages  the  machine. 
Compare  Restatement  (Second)  >  Agency  §  227*  illus.  1,  2.  That 
is  exactly  irtiat  is  being  contended  here,  and  we  submit  that  this 
result  caxmot  stand. 
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CONCLOSION 
For  the  foregoing  reasons ^  the  Judgment  of  the  district 
court  should  be  reversed  with  directions  to  enter  Judgment  for 
the  defendant* 

Respectfully  submitted. 


EDWIN  L.  WEISL,  JR*> 

Assistant  Attorney  general, 

SMITHMORE  P.  MYERS, 

Uhlted  States  Attorney^ 

JOHMC.  ELDRIDGE 
STEPHEN  R«  FEI£ON> 

Attorneys, 

Department  of  Justice. 

Washington,  D»  C*  2oS30> 
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I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  I8,  19  and  39  of  the  Uhited 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

Jh^L^  f^'iA(^^ 

Attorney ^ 

Department  of  Justice, 
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STEPHEN  R,  FEIiSON>  being  duly  sworn,  deposes  and  says: 
That  on  May  31,  1968,  he  caused  three  copies  of  the  fore< 

going  Brief  for  Appellant  to  be  served  by  air  mail,  postage 

prepaid,  upon  counsel  for  the  appellee: 


Lawrence  Monbleau,  Esquire 
Cashatt,  Williaas,  Connelly  &  Rekofke 
630  Lincoln  Building 
Spokane,  Washington  99201 


STEPHEN  R.  TELSdN 
Attorney^ 

Depar€ient  of  Justice, 
Washington.  P.  fl,  ""20530. 


Subscribed  and  Sworn  to  before 
me  this  3lBt  day  of  Ray,  1968. 

NWyiW  WBLIfl — 

My  Commission  expires  Cue,  cua^^  S/^    /9  7 / 
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JURISDICTION 

Appellee  N.    A.  Degerstrom,  lnc„,  agrees  that  the  District  Court  had 
jurisdiction  of  this  action  by  virtue  of  28  U,S.C.,  §  1346  (b),  the  Federal 
Tort  Claims  Act,  and  that  this  Court  has  jurisdiction  under  the  provisions  of 
28U.S.C,,  §  1291. 

COUNTER-STATEMENT  OF  THE  CASE 
Appellant  in  its  brief  has  advanced  two  contentions  for  the  reversal  of  the 
judgment  entered  in  this  action:     First,  that  the  District  Judge  erroneously 


held  that  Mr,  McKeIvy,  the  operator  of  the  damaged  loader,  was  a  loaned 
servant  In  the  government's  employ  at  the  time  this  accident  occurred,  and 
second,  that  Article  5  of  the  lease  agreement  entered  into  between  appellant 
and  appellee  foreclosed  application  of  the  loaned  servant  doctrine  and  re- 
quired that  appellee  bear  the  loss  for  the  damage  to  the  loader. 

Appellee  will  discuss  the  second  of  appellant's  contentions  under  an 
appropriate  heading  in  its  brief  and  in  its  counter-statement  of  the  case  will 
limit  itself  to  a  review  of  the  evidence  which  in  its  view  clearly  required 
the  District  Court  to  find  and  conclude,  as  it  did,  that  appellant  reserved 
and  exercised  an  exclusive  right  of  control  over  the  operator  of  the  leased 
loader  in  the  performance  of  the  flood  control  work  undertaken  and  under 
familiar  principles  of  tort  liability  thus  rendered  itself  liable  for  his  neg- 
ligence in  its  operation  „ 


The  City  of  Colfax,   Washington,   is  located  approximately  65  miles 
south  of  Spokane,     It  derives  its  supply  of  water  for  domestic  purposes  from 


a  water  system  that  in  part  Courses  beneath  the  surface  of  the  south  bank 
of  the  north  fork  of  the  Pa  louse  River  (ILR.,  22),       Sometime  prior  to  March 
7,   1965,  at  a  point  approximately  one-quarter  of  a  mile  northeast  of  the 
city  limits,  due  to  erosion  of  the  south  bank  of  the  river,  a  section  of  the 
water  system  dropped  into  the  river  resulting  in  an  interruption  of  the  city's 
supply  of  water  (ILR.  21,  22). 

To  remedy  the  situation  thus  created,  the  Department  of  the  Army, 
Corps  of  Engineers,  through  its  district  office  at  Walla  Walla,  Washington, 
undertook  certain  emergency  flood  control  work  in  the  area  (II, R.  22).    Mr. 
Frank  L.  Breckon  was  designated  as  project  supervisor  of  the  work  to  be 
performed  which  in  part  consisted  of  the  removal  of  several  culverts  from 
the  river  and  the  rip-rapping  of  the  south  river  bank  for  a  distance  of  about 
300  feet  to  prevent  or  at  least  retard  the  occurence  of  any  further  erosion 
(II.R,  22,  24,  25,  30).    Mr„  Breckon's  function  as  project  supervisor,  ac- 
cording to  his  testimony,  was  "to  direct  how  the  work  was  to  be  performed" 
(II, Ro  24), 

'     For  the  sake  of  clarity,  appellee  will  designate  its  references  to  the 
record  in  the  same  manner  as  that  followed  by  appellant  in  its  brief  —  "I.R." 
being  used  to  refer  to  the  Transcript  of  Record  reproduced  by  the  Clerk  and 
"ILR,"  for  reference  to  the  Record  of  Proceedings  at  the  Trial,  Volume  II 
of  the  Record  on  Appeal , 


To  accomplish  the  flood  control  work  he  was  to  direct  and  supervise,  Mr. 
Breckon  determined  that  he  would  require,  among  other  equipment,  a  D8 
tractor  or  bulldozer  and  a  Model  988  loader  (ILR,  26),    After  ascertaining 
that  appellee  N„  A,  Degerstrom^  lnc„,  hereinafter  referred  to  as  Degerstrom, 
had  such  equipment  available  and  was  willing  to  lease  it  to  the  government, 
Mr,  Breckon  channeled  a  formal  request  for  its  acquisition  by  the  Department 
of  the  Army's  district  office  at  Walla  Walla  for  his  use  on  the  flood  control 
project  (II.R.  25,  26). 

Thereafter,  a  form  lease  prepared  by  appellant  captioned  "Hire  of  Plant 
or  Equipment  by  Government"  was  entered  into  with  Degerstrom  under  the 
terms  of  which,  for  a  consideration  of  $8,  183.60,  Degerstrom  agreed  to 
furnish  a  Model  46AD8  tractor  and  a  Model  988  loader  complete  with  op- 
erators, fuels,   lubricants,  and  all  operating  supplies  for  use  by  appellant  on 
the  flood  control  project  for  a  period  of  100  hours  (Ex„   103).    Under  para- 
graph 2  of  Schedule  "A",  the  lease  provided  that 

"Equipment  is  required  for  flood  emergency  work  in  the  vicinity  of 
Colfax,  Washington.    The  mobilization  and  demobilization  points, 
and  the  work  to  be  accomplished  in  these  areas  will  be  directed  by 
the  Project  Supervisor,  Corps  of  Engineers,  Colfax,  Washington," 
(Ex,  103) 
Following  execution  of  the  lease,  Mr,  N,  A,  Degerstrom,   President  of 


N.  A.   Degerstrom,   Inc.,  dispat-ched  a  tractor  operated  by  Mr.  S.    Cupp 
and  a  loader  operated  by  Mr.  Ralph  McKeIvy  to  Colfax  where  they  were 
met  at  a  pre-arranged  point  by  Mr,,  Breckon  and  escorted  to  the  jobsite  by 
him  (II. R,  27-29).    Degerstrom  did  not  furnish  anyone  in  a  supervisory 
capacity  to  oversee  the  activities  of  Cupp  and  McKeIvy  at  the  jobsite,   but 
left  their  supervision  to  Mr.  Breckon  (II  .R.  28).     In  this  connection, 
McKeIvy  testified  that  he  was  dispatched  to  the  jobsite  under  the  following 
circumstances: 

"Q.     What  instructions  did  you  receive  from  Mr,  Degerstrom  or 

from  one  of  your  superiors  with  the  company  as  to  what  you  should 

do  on  the  job? 

"A.     Just  to  do  as  I  was  told. 

"Q.    With  the  machine? 

"A.     Yes."  (ILRJ22) 

Once  at  the  jobsite,  Mr.  Breckon  gave  both  Cupp  and  McKeIvy  in- 
structions concerning  the  work  they  were  to  perform  (ILR.  29-31).    The 
length  of  the  shift  they  were  to  work  was  established  by  Mr.  Breckon 
(II.R.  29).    McKeIvy  was  assigned  the  task  of  rip-rapping  the  south  bank  of 
the  river,  a  process  that  required  him  to  haul  material  stockpiled  on  the 
north  bank  across  the  bed  of  the  river  where  it  was  then  deposited  and 
positioned  acjcording  to  detailed  instructions  that  were  given  to  him  by  Mr. 


B reckon  (I I.R.  30-31,  120-121),  Mc  Keivy  testified  that  he  was  unfamiliar 
with  the  type  of  rip-rapping  involved  on  the  job  and  was  taught  how  to  rip- 
rap in  the  desired  fashion  by  Mr,  Breckon  (11. R,  30,   120), 

While  the  rip-rapping  of  the  south  bank  was  apparently  the  principal 
work  performed  by  McKeIvy,  Mr,  Breckon  also  made  use  of  him  to  remove 
certain  culverts  in  the  area  and  he  was  otherwise  at  liberty  to  make  use  of 
McKeIvy  and  the  loader  operated  by  him  for  such  purposes  as  he  saw  fit,  a 
circumstance  that  is  clear  from  the  following  of  Mr„  Breckon's  testimony: 

"Q.     I  take  it  Mr,  Breckon,  from  what  you  have  told  me,  that  Mr, 

McKeIvy  and  his  loader  were  down  there  on  the  job  site  to  be 

used  pretty  much  for  whatever  purpose  you  directed  him  for, 

if  I  make  myself  clear? 

"A.     I'd  tell  him  what  I  wanted  done,  and  he'd  do  it. 

"Q.     He  was  there  to  carry  out  such  orders  as  you  might  give 

him? 
"A.     Yes."    (ILR,  34-35) 

On  March  7,   1965,  Mr,  Breckon  instructed  McKeIvy  to  perform  certain 
work  including  the  removal  of  culverts  and  the  piling  of  rocks  along  or 
upon  the  banks  of  the  river  (I.R,  50,  69).    While  engaged  in  carrying  out 
the  instructions  given  him  by  Mr,  Breckon,  McKeIvy  negligently  struck  a 
submerged  rock  in  an  area  of  the  river  to  which  he  had  apparently  been 


summoned  by  Mr,  Breckon  and  damaged  the  loader  he  was  operating 
(II. R,  32-33).    As  Mr.  Breckon  testified, 

"Q.    You  had  directed  him  to  the  area  where  the  culvert  was 

located? 

"A.     I  motioned  that  there  was  a  culvert  there, 

"Q.     In  other  words,  he  was  in  the  process  at  the  time  this  accident 

happened,  of  carrying  out  a  request  that  you  were  making  of  him? 

"A.     Yes,     I  would  say  yes,"    (ILR,  32-33) 

As  a  result  of  the  accident  the  loader  was  damaged  to  the  extent  of 
$3,340,00,  an  amount  that  appellant  stipulated  Degerstrom  was  entitled  to 
recover  by  way  of  damages  if  the  District  Court  held  that  it  was  liable  for 
the  accident  (II.R,  60), 

The  case  was  called  for  trial  before  the  Honorable  Charles  L.  Powell, 
sitting  without  a  jury,  on  July  17,    1967,     Evidence  and  arguments  were 
concluded  on  the  day  following  at  which  time  the  case  was  taken  under  ad- 
visement by  the  Court  (ll,R,   167),     On  September  7,    1967,  the  Court  filed 
its  Memorandum  Decision  specifying  therein,  pursuant  to  the  provisions  of 
Rule  52  (a)  of  the  Federal  Rules  of  Civil  Procedure,  that  the  decision  would 
constitute  the  Findings  of  Fact  in  the  case  (l,R,  44,  52). 

In  summary  the  District  Court  held  in  its  Memorandum  Decision  that  at 
the  time  of  the  accident  resulting  in  the  damage  to  the  loader  McKeIvy  was 


a  loaned  servant  in  appellant's  employ  for  whose  negligence  appellant  was 
liable  under  both  common  law  principles  of  liability  and  the  provisions  of 
Article  5  of  the  lease  agreement. 

Following  the  entry  of  appropriate  Conclusions  of  Law  (LR„  59-60)  and 
an  order  adding  Bower  Machinery  Company  the  owner  of  the  loader  involved, 
as  a  nominal  party  plaintiff  (I.R,  56),  the  District  Court  entered  a  judgment 
which  simply  awarded  Degerstrom  money  damages  in  the  amount  of  $3,430.00 
plus  costs,  (LR,  59-60)  from  which  appellant  filed  a  timely  Notice  of 
Appeal  (I.R.  71), 

ARGUMENT 
1.    BASED   ON  SUBSTANTIAL  EVIDENCE  THE  DISTRICT  COURT  COR- 
RECTLY FOUND  THAT  McKELVY  WAS  A  LOANED  SERVANT  IN  AP- 
PELLANT'S  EMPLOY  AT  THE  TIME  THIS  ACCIDENT  OCCURRED, 


This  Court,   in  common  with  most  if  not  all  others  that  have  considered 
the  question^  has  held  that  the  element  of  control  is  the  cardinal  considera- 
tion in  determining  whether  a  servant  in  the  general  employ  and  pay  of  one 
person  becomes  the  servant  of  another  to  whom  he  has  been  loaned  or  hired 
so  as  to  render  that  other  liable  for  the  servant's  negligence  in  the  per- 
formance of  work  entrusted  to  him.     In  McCollum  v.  Smith,  (9th  Cir,,  1965) 
339  Fed,  (2d)  348,  under  facts  not  dissimilar  from  those  involved  in  this 
case,  this  Court  held,  as  a  matter  of  law,   that  the  operator  of  a  leased 


crane  was  a  loaned  servant  in  the  lessee's  employ  Insofar  as  negligence  in 
the  operation  of  the  crane  was  concerned,  and  said 

'"When  one  person  puts  his  servant  at  the  disposal  and  under  the 
control  of  another  for  the  performance  of  a  particular  service 
for  the  latter,  the  servant,   in  respect  to  his  acts  in  that  service, 
is  to  be  dealt  with  as  the  servant  of  the  latter  and  not  of  the 
former, '" 

"In  deciding  this  issue,  a  factor  usually  considered  to  be  con- 
trolling is  the  location  of  the  power  to  control  the  servant,  for 
responsibility  is  regarded  as  a  correlative  or  power«    The 
Standard  Oil  Co.  v.  Anderson,  212  U,S,  215,  29  S.  Ct,  252, 
53  L.Ed,  480  (1909);  Chicago,  Milwaukee  &  St.   Paul  Ry.  Co, 
V,  City  of  Tacoma,  7  F.2d  586  (9th  Cir.   1925);  Western 
Marine  &  Salvage  Co.  V.  Ball,  59  App.D  .C .  208,  37  F.2d 
1004  (1930);  Nepstad  v.  Lambert,  235  Minn.     1,  50  N.W,2d 
614  (1951);  17A.L.R.2d  1388,  1393,  §2." 

The  law  of  the  State  of  Washington  is  in  full  accord  with  the  rules  this 
Court  applied  in  the  McCollum  case,  supra,  for  determining  when  and 
under  what  circumstances  the  loaned  servant  doctrine  is  applicable.    Davis 
V.  Early  Constr.  Co.,  63  Wn.  (2d)  252,  386  Pac.  (2d)  958  (1963);  Nyman 
V.  MacRae  Bros.  Constr.  Co.,  69  Wn.  (2d)  285,  418  Pac.  (2d)  253  (1966). 


Insofar  as  the  element  of  control  in  this  case  is  concerned   ,  appellant 
would  have  this  Court  believe  that  it  exercised  no  more  control  over 
McKeIvy  than  did  the  home  owner  in  the  hypothetical  example  referred  to 
at  page  17  of  its  brief  who  hired  a  bulldozer,  complete  with  operator,  and 
was  held  liable  for  damage  to  the  machine  caused  by  the  operator's  neg- 
ligence simply  for  having  told  the  operator  where  to  place  excavated  mat- 
erial.    If  a  parallel  is  intended  between  that  situation  and  this,   it  badly 
misses  the  mark,  as  is  apparent  from  the  District  Court's  Memorandum 
Decision  which  constitutes  the  Findings  of  Fact  in  the  case. 

Bearing  on  a  consideration  of  whether  appellant  or  Degerstrom  exercised 
control  over  McKeIvy  at  the  time  the  accident  resulting  in  the  damage  to 
the  loader  occurred,  the  District  Court,  based  on  substantial  evidence, 
and  we  do  not  understand  appellant  to  contend  otherwise  in  its  brief,  made 
the  following  Findings  of  Fact,  all  of  which  appear  at  page  7  of  the  de- 
cision (LR,  50): 

(1)  "That  Degerstrom  retained  no  control  over  him  and  the 
method  in  which  he  would  operate  the  machine    ,    .    ," 

(2)  "The  machine,  the  loader,  was  to  be  operated  under  the  direc- 
tion of  the  'Project  Supervisor,  Corps  of  Engineers.'" 

(3)  "Mr.  McKeIvy  was  directed  to  work  when  and  where  Mr, 
Breckon  told  him  to     »    .    .    " 
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(4)    "    .    »    .    that  Mr.  McKeIvy  was  the  servant  of  the  United  States 

of  America  at  the  time  of  the  accident  and  was  under  its  direction  and 

therefore  his  actions  made  the  government  liable/' 

As  this  Court  is  well  aware,  findings  of  fact  are  presumptively  correct 
and  will  not  be  set  aside  unless  "clearly  erroneous."    The  burden  of  demon- 
strating that  findings  are  clearly  erroneous  rests  heavily  on  the  party  chal- 
lenging them.    As  this  Court  is  equally  well  aware,  it  is  under  no  obliga- 
tion to  search  the  record  in  appellant's  behalf  for  evidence  on  which  to 
base  new  or  different  findings  in  this  case  and  in  light  of  the  provisions  of 
Rule  52  (a)  of  the  Federal  Rules  of  Civil  Procedure  has  consistently  refused 
to  do  so  even  in  cases  decided  by  district  courts  on  written  records. 

Lundgren  v.  Freeman,  (9th  Cir,,   1962)  307  Fed,  (2d)  104; 

Bruckerv.  U.S.,  (9th  Cir.,   1964)  338  Fed.  (2d)  427; 

Santa  Anita  Mfg.  Corp.  v.  Lugash,  (9th  Cir.,   1966)  369  Fed. 
(2d)  964. 

Significantly,  not  only  has  appellant  failed  to  demonstrate  that  the 
Findings  of  Fact  made  by  the  District  Court  are  clearly  erroneous,  it  has 
failed  to  so  much  as  challenge  these  Findings  on  that  basis.    As  a  result, 
we  earnestly  urge  that  appellant  should  be  and  is  bound  by  the  District 
Court's  Findings  of  Fact  establishing  that  McKeIvy  was  a  loaned  servant  in 
its  employ  at  the  time  the  accident  occurred. 
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Independently,   however,  of  the  District  Court's  Findings  of  Fact  con- 
cerning McKelvy's  status  as  a  loaned  servant,  appellee  is  confident  that  a 
review  of  the  record  will  convince  this  Court  that  the  result  reached  in  the 
court  below  is  fully  justified  and  was  clearly  required  in  view  of  this  court's 
decision  in  McCollum  v.  Smith,  (9th  Cir,,   1964)  339  Fed.  (2d)  348,  and 
the  following  decisions  of  the  Washington  State  Supreme  Court  on  which  the 
District  Court  relied  in  deciding  the  case,  observing  in  the  process  tbat 
there  were  no  appreciable  differences  between  federal  and  Washington  law 
on  the  issue  involved  (l,R.  49): 

B  &  B  Bidg.  Material  Co.  v,  Winston  Bros.  Co.,  (1930)  158  Wash. 

130,  290  Pac.  839; 

McHugh  V.  King  Co.,  (1942)  14  Wn.  (2d)  441,   128  Pac,  (2d) 

504; 

Davis  V.  Early  Constr.  Co.,  (1963)  63  Wn.  (2d)  252,  386  Pac. 

(2d)  958; 

Nyman  v.  MacRae  Bros.  Constr.  Co.,  (1966)  69  Wn.  (2d)  285, 

418  Pac.  (2d)  253 

Appellant  in  its  brief,  however,  has  seemingly  taken  the  position  that 
because  the  operational  details  of  the  loader,  a  valuable  piece  of  equip- 
ment, which  took  some  skill  to  operate,  were  left  to  McKeIvy,  the 
District  Court  was  in  error  in  determining  that  the  loaned  servant  doctrine 
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was  applicable. 

Obviously,  the  actual  operation  of  any  piece  of  heavy  equipment,  the 
value  of  which  is  generally  substantial,   is  a  one-man  job  that  as  a  matter  of 
common  knowledge  usually  requires  some  special  skill  or  training  on  the 
part  of  its  operator.     If  actual  participation  by  a  lessee  in  the  operation  of 
such  equipment  were  a  prerequisite  to  the  application  of  the  loaned  servant 
doctrine,  or  the  fact  that  such  equipment  was  valuable  and  could  only  be 
operated  by  a  person  with  some  special  skill  or  training  prevented  its  ap- 
plication,  it  is  difficult,  if  not  impossible,  to  conceive  of  any  situation  to 
which  the  doctrine  could  apply.    Yet,   It  is  frequently  applied  to  situations 
involving  the  leasing  of  fully  operated  heavy  equipment.    Annotation,   17 
A.L.R.  (2d)  1388. 

In  the  final  analysis,  regardless  of  the  value  of  such  equipment,  the 
skill  required  to  operate  It,  or  the  fact  that  its  operational  details  rest  with 
the  operator,  the  true  test  for  determining  whether  the  operator  becomes 
the  servant  of  a  person  to  whom  he  and  machine  have  been  leased  is  and 
remains,  as  this  Court  pointed  out  in  McCollum  v.  Smith,  (9th  dr.,   1964) 
339  Fed.  (2d)  348,  quoting  with  approval  from  the  case  of  Nepstad  v.  Lambert, 
(Minn.,   1951)  50  N.W,  (2d)  614,  "    .    .    .    which  employer  had  the  right 
to  control  the  particular  act  giving  rise  to  the  injury."     In  this  case  the 
record  establishes  and  the  District  Court  found,  as  a  matter  of  fact,  that 
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appellant,  to  the  exclusion  of  Degerstrom,  had  control  over  McKeIvy  at 
the  time  the  act  causing  the  damage  to  the  loader  occurred. 

Appellant  has  cited  no  authority  in  its  brief  which  suggests  or  employs 
a  different  test.  And,  insofar  as  appellant's  reliance  on  Restatement  (Second), 
Agency,  §  227,  is  concerned,  we  think  it  is  misplaced.  Fairly  read,  sec- 
tion 227  is  simply  authority  for  the  proposition  that  whether  the  loaned 
servant  doctrine  is  appliable  in  a  given  case  is  generally,  as  it  was  in  this 
case,  an  issue  of  fact  to  be  decided  by  the  trier  of  the  facts.  Restatement 
(Second),  Agency,  §  227,  p.  500. 

Regarding  appellant's  contention  that  the  lack  of  signals  from  Mr, 
Breckon  is  fatal  to  the  District  Court's  determination  that  McKeIvy  was  a 
loaned  servant,  appellee  does  not  regard  that  signals  are  necessary  to  the 
doctrine's  application  under  the  circumstances  of  this  case  or  for  that  matter 
in  any  case.    Moreover,  the  contention  overlooks  or  ignores  the  following 
of  Mr.  Breckon's  testimony  which,   in  appellee's  view,  establishes  that  the 
practical  equivalent  of  a  signal  was  being  given  by  Mr,  Breckon  at  the 
time  of  the  accident: 

"Q.     In  other  words,  he  was  in  the  process  at  the  time  this  ac- 
cident happened,  of  carrying  out  a  request  that  you  were  making 
of  him? 
"A.     Yes.     I  would  say  yes."    (II, R,  32-33) 
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Fairly  summarized,   the  facts  in  this  case  disclose  a  situation  in  which 
appellant  leased  a  fully  operated  loader,   reserving  in  the  lease  agreement 
the  right  to  direct  and  control  the  work  to  be  performed  by  the  operator. 
It  fully  exercised  that  right  on  the  jobsite  in  the  person  of  its  project  sup- 
ervisor who  used  both  the  operator  and  the  loader  in  a  manner  no  different 
than  either  would  or  could  have  been  used  had  appellant  owned  the  loader 
and  directed  its  use  by  an  operator  in  its  regular  employ »    As  Mr,  Breckon 
testified  concerning  his  use  of  McKeIvy  and  the  loader  operated  by  him, 
"I'd  tell  him  what  I  wanted  done,  and  he'd  do  it."     (ILR,  35). 

Under  such  circumstances  appellee  submits  that  the  District  Court  cor- 
rectly found  that  McKeIvy  was  in  fact  a  loaned  servant  in  appellant's  employ 
for  whose  negligence  it  should  be  held  liable. 

2,    UNDER  THE   PROVISIONS  OF  ARTICLE  5  OF  THE   LEASE  AGREE- 
MENT APPELLANT  IS   LIABLE  FOR  THE  NEGLIGENCE  OF  A   LOANED 
SERVANT. 

Appellant  has  argued  at  some  length  in  its  brief  that  under  the  provisions 
of  Article  5  of  the  lease  agreement  appellee  should  bear  the  loss  for  the 
damage  to  the  loader.     It  reaches  this  conclusion  through  a  process  of  inter- 
polation by  reading  Article  5  as  though  it  were  written  to  limit  the  govern- 
ment's responsibility  for  damage  caused  to  leased  equipment  to  that  which 
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results  from  the  negligence  of  its  regular  employees.    Article  5,  however, 
does  not  so  provide,   but  contains  a  clear  agreement  on  appellant's  part  that 
"...    damage  caused  to  .    .    ,    equipment  by  the  acts  of  the 
Government,   its  officers,  agents  or  employees,  will  be  the  re- 
sponsibility of  the  Government  in  accordance  with  applicable 
Federal  laws." 

The  District  Court  concluded  that  the  term  "employee",  as  used  in  the 
quoted  portion  of  Article  5,  when  considered  In  connection  with  applicable 
federal  law,  included  a  loaned  servant  (I.R„  51).     Its  conclusion  in  this 
regard  rests  on  a  sound  basis. 

Applicable  federal  law,  the  Federal  Tort  Claims  Act,  28  U,S„Co/ 
§  1346  (b),  under  which  this  action  was  brought,  provides  for  the  govern- 
ment's liability  as  to  any  loss  "...    caused  by  the  negligent  or  wrongful 
act  or  omission  of  any  employee  of  the  Government  while  acting  within  the 
scope  of  his  office  or  employment,  under  circumstances  where  the  United 
States,   if  a  private  person,  would  be  liable  to  the  claimant    ,    ,    ," 

The  definition  of  the  term  "employee"  as  used  in  the  Act  includes  a 
person  temporarily  acting  on  behalf  of  a  federal  agency,  28  U.S„C., 
§  2671,  and  has  been  specifically  held  to  include  a  loaned  servant. 
Martaranov.  U.S.,  (Nev.,   1964)231  Fed.  Supp.  805. 

Appellee  submits  that  the  District  Court  correctly  concluded  that 
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appellant's  agreement  in  Article  5  to  be  responsible  for  damage  caused  to  a 
contractor's  equipment  by  the  acts  of  Its  employees  included  as  well  on 
undertaking  on  Its  part  to  assume  liability  as  to  any  such  damage  caused  by 
a  loaned  servant. 

Appellant  maintains  at  page  8  of  Its  brief,  however,  that  the  use  of  the 
word  "employee"  rather  than  "servant"  indicates  an  Intent  on  Its  part  to 
exclude  liability  for  the  negligence  of  a  loaned  servant.    The  terms  servant 
and  employee  are  synonymous,  and  this  Court  has  so  held,   pointing  out 
that  wherever  either  is  used  In  an  agency  context^  the  usual  rules  of  re- 
spondeat  superior  are  to  be  applied.    Burcker,  v.  U,$,,  (9th  CIr.,   1964) 
338  Fed.  (2d)  427. 

If  appellant  under  the  provisions  of  Article  5  Intended  to  exclude 
liability  on  its  part  for  damage  caused  to  leased  equipment  by  a  loaned 
servant.  It  should  have  given  clear  expression  to  that  Intent.    This  It  failed 
to  do.  If  In  fact,  that  was  Its  Intention,    Appellant,  after  all,  drafted 
Article  5  and  under  familiar  rules  of  construction  the  language  used  by  it. 
If  doubtful  or  susceptible  of  more  than  one  meaning,  should  be  strictly  con- 
strued against  It, 

Caterpillar  Tractor  Co.  v,  Collins  Machinery  Co.,  (9th  CIr., 

1960)  286  Fed.  (2d)  446; 

Reconstruction  Finance  Corp.  v.  Sullivan  Mining  Co.,  (9th  CIr., 
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1956)  230  Fed.  (2d)  247 

However,  even  without  applying  a  strict  construction  to  Article  5  and 
attributing  to  the  language  used  therein  its  ordinary^  every-day  meaning, 
this  Court  should  affirm  the  imposition  of  liability  on  appellant  by  reason 
of  its  agreement  in  Article  5  to  accept  responsibility  for  damage  caused  to 
leased  equipment  by  the  acts  of  government  employees,  terminology  which, 
as  appellee  has  shown,  includes  a  loaned  servant. 
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CONCLUSION 
The  District  Court  correctly  found  that  McKeIvy  was  a  loaned  servant 
in  appellant's  employ  at  the  time  this  accident  occurred  and  correctly  con- 
cluded that  Article  5  of  the  lease  agreement  rendered  appellant  liable  for 
negligence  on  his  part  while  acting  within  the  scope  of  his  employment. 
Appellee  respectfully  submits  that  the  judgment  entered  by  the  District 
Court  should  be  affirmed „ 

Respectfully  submitted^ 


LAWRENCE  MONBLEAU 
CASHATT,   WILLIAMS, 
CONNELLY  &  REKOFKE 
Attorneys  for  Appellee 
650  Lincoln  Building 
Spokane,  Washington    99201 
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I  certify  that.   In  connection  with  the  preparation  of  this  brief,   I  have 
examined  Rules  18  and  19  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that,   in  my  opinion,  the  foregoing  brief  is  in  full  com- 
pliance with  those  rules. 


LAWRfNCE  M< 

Attorney  for  Appellee 
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CN  APPEAL  PR  CM  THE  UNITED  STATES  DISTRICT  COURT 
PCR  THE  EASTERN  DISTRICT  OP  WASHINGTON 


REPLY  BRIEF  FOR  APPELLANT 


As  we  pointed  out  in  our  main  brief,  there  are  two 
separate  reasons  why  this  Court  should  reverse  the  Judgment  of 
the  district  court,  which  held  the  government  liable  to  the 
Contractor  for  damage  to  the  Contractor's  equipment  caused  by 
the  negligence  of  the  Contractor's  employee.  First,  the  parties 
executed  a  contract  which  placed  the  risk  of  loss  for  this  type 
of  damage  upon  the  Contractor.  Second,  apart  from  the  contract, 
the  Contractor's  employee  was  not  a  common  law  "loaned  servant" 
of  the  government  in  the  circumstances  of  this  case,  and 
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therefore  the  government  cauinot  be  held  liable  for  his  torts. 

We  find  nothing  in  the  Contractor's  brief  which  casts 
doubt  upon  either  of  the  above  arguments.  However,  there  is 
one  proposition  of  law  asserted  in  that  brief  which  requires  an 
answer . 

Appellees  devote  less  than  four  pages  of  their  brief  (pp.  15- 
18)  to  a  discussion  of  Article  5  of  the  lease  agreement.  No 
mention  is  made  of  the  purpose  of  this  provision,  which  was 
clearly  intended  to  apportion  the  risk  of  damage  to  equipment 
without  regard  to  common  law  liability  (Appellant's  Brief, 
pp.  6-10),  In  answer  to  our  contentions,  the  Contractor 
apparently  urges  (Appellees*  Brief,  p.  16)  that  28  U.S.C.  267I 
requires  a  contrary  result.  This  argviment  is  without  merit. 

That  section  provides,  in  part: 

'"Employees  of  the  government"  includes 
♦  ♦  *  persons  acting  on  behalf  of  a  federal 
agency  in  an  official  capacity,  temporarily 
or  permanently  in  the  service  of  the  United 
States,  whether  with  or  without  compensation. 


EThe  Contractor's  brief  (pp.  10-11)  asserts  that  the  government 
es  not  contest  the  trial  co\irt»s  findings  concerning  the 
government's  exercise  of  control  over  the  employee.  On  the 
contrary,  at  pages  10-17  of  our  main  brief  we  argue  that  the 
government  did  not  have  such  control  as  a  matter  of  law.  If  this 
is  held  to  b«  correct,  of  co\irse,  the  trial  court's  findings 
would  be  "clearly  erroneous." 
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We  know  of  no  authority  for  the  proposition  that  this  section 
precludes  the  government  and  a  lessor  of  equipment  from  contract- 
ually apportioning  the  liability  for  damage  to  the  equipment 
involved.   The  case  cited  by  the  Contractor,  Martarano  v.  United 
States,  231  F.  Supp.  805  (D.  Nev.)^  merely  holds  that  the  govern- 
ment may  be  held  liable  for  the  negligence  of  a  loaned  servant 
over  whom  it  exercises  complete  control.  We  do  not,  of  course, 
dispute  this  principle;  we  only  urge  that  it  does  not  apply  here, 
since  (1)  the  government  did  not  exercise  sufficient  control  over 
the  Contractor's  employee,  and  (2)  even  if  it  did,  the  Contractor 
agreed  in  Article  5  of  the  lease  agreement  to  assume  "full 
responsibility  for  the  safety  of  his  employees  *  *  *  and  for  any 
damage  or  injury  done  by  *  *  *  them, "  regardless  of  where  common 
law  liability  would  fall. 

CCNCLUSION 

For  the  above  reasons,  and  for  the  reasons  stated  in  our 

main  brief,  the  Judgment  of  the  district  court  should  be  reversed. 

Respectfully  submitted, 

^  EDWIN  L.  WEISL,  JR., 

Assistant  Attorney  General^ 

SMITHMORE  P.  MYERS, 
United  States  Attorney, 

JOHN  C.  ELDRIDGE, 

STEPHEN  R.  FELSCN, 
Attorneys, 

Department  of  Justice, 
Washington.  D.C.  20530. 

AUGUST  1968 

2/  The  Intent  of  the  quoted  portion  of  the  section  was  to  incxude 
as  a  federal  employee  the  "dollar  a  year  man"  or  a  similar  P^^^on 
rendering  temporary  service  to  the  government.  See  Gottlieb,  Tn£_ 
Federal  Tort  Claims  Act  —  A  Statutory  Interpretation,  35  Geo. 
L.J.  1,  11,  n.  36. 
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IN  THE 

UNITED  STATES  COURT  OF  APPEALS 


FOR  THE  NINTH  CIRCUIT 


No.  22,710 
National  Labor  Relations  Board,  Petitioner 

V. 

San  Clemente  Publishing  Corporation; 
Coastline  Publishers,  Inc., Respondents 


ON  PETITION  FOR  ENFORCEMENT  OF  AN  ORDER 
OF  THE  NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  on  petition  of  the  National 
Labor  Relations  Board  for  enforcement  of  its  order  (R.  32- 
33)^  issued  against  respondents  (hereafter  "the  Company") 
on  August  10,  1967,  and  reported  at  167  NLRB  No.  2.  The 


The  original  papers  in  the  case  have  been  reproduced  and  trans- 
mitted to  the  Court  pursuant  to  Rule  10(2).    "R"  refers  to  the  for- 
mal documents  bound  as  "Volume  I,  Pleadings";  "Tr."  refers  to  the 
stenographic  transcript  of  testimony  at  the  unfair  labor  practice  hear- 
ing.    References  designated  "GCX"  and  "JX"  are  to  the  General 
Counsel's  exhibits  and  the  Joint  Exhibit,  respectively.    Whenever  in 
a  series  of  references  a  semicolon  appears,  references  preceding  the 
semicolon  are  to  the  Board's  findings;  those  following,  to  the  support- 
ing evidence. 


unfair  labor  practice  occurred  at  San  Clemente,  California, 
where  the  Company  is  engaged  in  business  as  a  newspaper 
publisher.     The  Court  has  jurisdiction  of  the  proceedings 
under  Section  10(e)  of  the  National  Labor  Relations  Act, 
as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C.  Sec.  151, 
et  seq.)? 

STATEMENT  OF  THE  CASE 
I.  THE  BOARD'S  FINDINGS  OF  FACT 

Prior  to  the  events  herein,  respondent's  composing  room 
personnel-a  concededly  appropriate  unit  (R.  20;  GCX  1(e), 
1(/))  consisting,  at  all  material  times,  of  5  employees  (R. 
20)— were  unrepresented  by  a  labor  organization.    In  Octo- 
ber 1966,  the  Union-^  and  the  Company  agreed  to  allow  a 
"mutually  acceptable"  third  party  to  poll  the  unit  employees 
to  see  if  they  wanted  union  representation  (R.  21 ;  GCX  1(e), 
para.  6(a)(b),  GCX  1(/),  JX).  The  Company  agreed  to  recog- 
nize the  Union  as  the  collective  bargaining  agent  of  the 
employees  if  a  majority  of  them  expressed  that  preference 
{Ibid.).  A  person  agreeable  to  both  sides  was  selected,  and 
ihe  poll  was  conducted  on  October  24  (R.  21;  GCX  1(e), 
para.  7,  8,  GCX  1(g),  GCX  1(/),  JX).    The  Company  was 
advised  that  a  "majority"  of  the  employees  desired  that  the 
Union  represent  them  {Ibid.).    A  few  days  later  the  Com- 
pany, pursuant  to  its  agreement  and  following  a  request  by 
the  Union,  recognized  the  Union  as  its  employees'  exclusive 
bargaining  representative  (R.  21;  GCX  1(e),  para.  9,  GCX 
1(/)). 

The  first  bargaining  session  was  held  on  November  29 
(R.  21;  GCX  1(e),  para.  10,  GCX  1(/),  JX).  Although  agree- 
ment was  not  reached,  it  is  undisputed  that  the  parties 
had  not  reached  an  impasse  at  the  end  of  the  meeting 
{Ibid.). 
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The  pertinent  provisions  of  the  Act  are  printed  as  Appendix  A 
to  this  brief,  infra. 

Orange  Typographical  Union  No.  579,  International  Typographical 
Union,  AFL-CIO. 


In  early  December  1966,  one  of  the  unit  employees  quit 
his  job  and  was  replaced  by  a  new  employee  (R.  21;  Tr.  31, 
JX).    A  few  days  later,  three  of  the  five  employees  in  the 
unit  told  Company  officials  that  when  the  poll  had  been 
taken  the  employees  had  favored  union  representation  by  a 
vote  of  3  -  2  (R.  2 1 ;  Tr.  40-4 1 ,  JX).  Now  that  one  employee 
had  been  replaced,  they  reported,  employee  sentiment  was 
3-2  against  the  Union  {Ibid.).    The  three  employees  pre- 
sented a  written  petition  to  the  Company,  stating  that  they 
had  no  wish  to  be  represented  by  the  Union  {Ibid.).  Shortly 
thereafter   the   Company   withdrew   recognition    from    the 
Union,  and  since  then  has  refused  to  recognize  the  Union 
as  its  employees'  bargaining  representative  (R.  21 ;  GCX  1(e) 
para.  12,  GCX  1(/),  JX). 

11.  THE  BOARD'S  CONCLUSION  AND  ORDER 

Based  on  the  foregoing,  the  Board,  in  agreement  with  the 
Trial  Examiner  found  that  the  Company  violated  Section 
8(a)(5)  and  (1)  of  the  Act  by  terminating  a  legally  estab- 
lished bargaining  relationship  without  permitting  such  rela- 
tionship to  function  for  a  reasonable  period  of  time. 

The  Board's  order  (R.  26,  32-33)  requires  the  Company 
to  cease  the  unfair  labor  practice  found  and  from  in  any 
hke  or  related  manner  interfering  with  its  employees'  rights 
under  the  Act,    Affirmatively,  the  Board  ordered  the  Com- 
pany to  bargain  with  the  Union  as  the  exclusive  represen- 
tative of  its  employees  in  the  unit  and  to  post  appropriate 
notices. 


ARGUMENT 

THE  BOARD  PROPERLY  FOUND  THAT  THE  COM- 
PANY VIOLATED  SECTION  8(a)(5)  AND  (1)  OF  THE 
ACT  BY  TERMINATING  A  LEGALLY  ESTABLISHED 
BARGAINING  RELATIONSHIP  WITHOUT  PERMIT- 
TING SUCH  RELATIONSHIP  TO  FUNCTION  FOR  A 
REASONABLE  PERIOD  OF  TIME 

As  related  in  the  Statement,  supra,  the  Company,  in  late 
October,  recognized  the  Union  as  the  exclusive  bargaining 
representative  of  its  employees.    After  only  one  bargaining 
session,  the  Company,  on  December  14,  withdrew  recogni- 
tion from  the  Union  after  3  of  the  5  unit  employees  said 
they  did  not  desire  union  representation.    The  only  ques- 
tion presented,  therefore,  is  whether  the  Board  properly 
found  the  Company's  conduct  to  be  a  violation  of  Section 
8(a)(5)  and  (1)  of  the  Act. 

It  is  well-settled  that  "a  bargaining  relationship  once  right- 
fully established  must  be  permitted  to  exist  and  function 
for  a  reasonable  period  in  which  it  can  be  given  a  fair  chance 
to  succeed."    Franks  Bros.  Co.  v.  N.L.R.B.,  321  U.S.  702, 
706.    Moreover,  it  is  clear  that  the  bargaining  relationship 
must  be  given  a  fair  chance  to  succeed  even  if,  shortly  after 
the  attainment  of  its  majority  status,  the  union  loses  that 
status  through  no  fault  of  the  employer.    Ray  Brooks  v. 
N.L.R.B.,  348  U.S.  96;  Retail  Clerks  Union,  Local  1179  v. 
N.L.R.B.  (John  P.  Serpa,  Inc.),  376  F.2d  186,  191  (C.A.  9). 
In  Brooks,  the  union  won  a  Board  conducted  election  by 
the  narrow  margin  of  8-5.    A  week  after  the  election,  and 
prior  to  the  Board's  certification  of  the  union,  the  employer 
received  a  letter  signed  by  nine  of  the  thirteen  employees 
stating  that  they  no  longer  wished  to  be  represented  by  the 
union.    The  employer  thereupon  refused  to  bargain.    The 
Court  expressly  rejected  the  argument  that  "whenever  an 
employer  is  presented  with  evidence  that  his  employees  have 
deserted  their  certified  union,  he  may  forthwith  refuse  to 
bargain."  348  U.S.  at  103.   Upholding  the  Board,  the  Court 
held  that  despite  the  evidence  of  loss  of  majority,  the  elec- 


tion  results  must  be  honored  for  a  reasonable  period  of  time 
and,  at  least  until  the  passage  of  such  period,  the  actual 
majority  status  of  the  union  and  the  employer's  beliefs  with 
respect  thereto  did  not  justify  a  refusal  to  bargain.    Reasons 
advanced  by  the  Board  in  support  of  this  result  have  rele- 
vance here  and  are  quoted  approvingly  in  the  Court's  opin- 
ion (348  U.S.  at  100): 

*  *  * 

(c)  A  union  should  be  given  ample  time  for  carry- 
ing out  its  mandate  on  behalf  of  its  members,  and 
should  not  be  under  exigent  pressure  to  produce 
hothouse  results  or  be  turned  out. 

(d)  It  is  scarcely  conducive  to  bargaining  in  good 
faith  for  an  employer  to  know  that,  if  he  dillydallies 
or  subtly  undermines,  union  strength  may  erode  and 
thereby  relieve  him  of  his  statutory  duties  at  any 
time,  while  if  he  works  conscientiously  toward  agree- 
ment, the  rank  and  file  may,  at  the  last  moment, 
repudiate  their  agent. 

*    sH    * 

Thus,  the  Court  recognized  that  it  would  be  detrimental 
to  the  Congressionally  encouraged  process  of  peaceful  nego- 
tiation if  employers  and  unions  knew  that   the  union's 
authority  was  subject  to  revocation  each  and  every  time  the 
employee  sentiment  shifted.     If  the  collective  bargaining 
process  is  to  succeed,  there  must  be  an  initial  period  in  which 
that  authority  must  be  free  from  challenge.    Under  a  con- 
trary rule,  a  recalcitrant  employer  would  obviously  have 
much  to  gain  by  delay.    Retail  Clerks  Union,  Local  1179 
V.  N,L.R,B.  (Serpa),  supra,  376  F.2d  at  191.    Even  a  law- 
abiding  employer  would  be  deterred  by  the  knowledge  that 
time  and  effort  put  into  negotiations  could  be  set  at  naught 
should  the  union  lose  its  majority  before  a  final  contract 
had  been  signed  and  thereby  lose  its  authority  to  enter  into 
a  binding  agreement.  From  the  Union's  point  of  view,  there 
would  be  immense  pressure  to  score  a  quick  contract  victory, 
perhaps  by  the  application  of  ill-considered  and  disruptive 
economic  action  against  the  employer,  rather  than  face  the 


possibility  of  loss  of  support  during  a  lengthy  negotiating 
period.    In  addition  to  Brooks,  supra,  see,  e.g.,  N.L.R.B.  v. 
Holly-General  Co.,  305  F.2d  670,  675  (C.A.  9);  N.L.R.B. 
V.  Appalachian  Electric  Power  Co.,  140  F.2d  217,  221-222 
(C.A.  4).     Only  if  the  parties  can  rely  on  the  continuing 
representative  status  of  the  lawfully  recognized  union,  at 
least  for  a  reasonable  period  of  time,  can  bargaining  negoti- 
ations succeed  and  the  policies  of  the  Act  be  effectuated. 

The  instant  case  is  distinguishable  from  Brooks,  supra, 
only  in  that  here  the  bargaining  relationship  was  estabhshed 
after  a  third  party,  at  the  request  of  the  parties,  determined 
that  a  majority  of  the  employees  desired  to  be  represented 
by  the  Union,  whereas  in  Brooks  the  union's  majority  had 
been  established  by  a  Board  election.    We  submit,  however, 
that  this  distinction  is  without  consequence  here. 

It  has  long  been  settled  that  a  "Board  election  is  not  the 
only  method  by  which  an  employer  may  satisfy  itself  as  to 
the   union's   majority   status."      United  Mine    Workers   v. 
Arkansas  Oak  Flooring,  351  U.S.  62,  72,  n.  8.    Thus,  unless 
he  has  a  good  faith  doubt  of  the  Union's  majority,  an 
employer  must  recognize  a  Union  as  his  employees'  exclu- 
sive representative  after  the  Union  demonstrates  its  major- 
ity—whether by  authorization  cards  or  some  other  reliable 
method.     Snow  v.   N.L.R.B.,   308  F.2d  687,  692  (C.A. 
9);  N.L.R.B.    v.    W.    T.    Grant   Co.,    199   F.2d   711,   711- 
712  (C.A.  9),  cert,  denied,  344  U.S.  928;  N.L.R.B.  v.  Trim- 
fit  of  California,  Inc.,   211    F.2d  206,  208-210  (C.A.   9); 
N.L.R.B.  V.  Sehon  Stevenson  &  Co.,  Inc.,  386  F.2d  551, 
552  (C.A.  4).     See  also,  N.L.R.B.  v.  Hyde,  339  F.2d  568, 
570-571   (C.A.  9).     "The  manner  in  which  an  employer 
receives    reliable    information    of    union    representation, 
whether  by  accident  or  by  design,  or  even  when  the  em- 
ployer  is   seeking   to   avoid   receiving   it,   is   of  no   conse- 
quence. Once  he  has  received  such  information  from  a  reli- 
able source,  insistence  upon  a  Board  election  can  no  longer 
be  defended  on  the  grounds  of  a  genuine  doubt  as  to  major- 
ity status."     Snow  v.  N.L.R.B.,  supra,   308  F.2d  at  692. 


Indeed,  Congress,  in   1947,  expressly  rejected  a  proposed 
amendment  to  the  Act  which  would  have  required  an 
employer  to  recognize  a  union  only  where  it  had  been  cer- 
tified as  the  winner  of  a  Board  election.     See,   Lesnick, 
Establishment  of  Bargaining  Rights  Without  an  NLRB  Elec- 
tion, 65  Mich.  L.Rev.  851,  861,  and  the  legislative  history 
cited  at  861,  n.  45  (1967). 

Thus,  there  can  be  no  question  that  the  bargaining  rela- 
tionship was  lawfully  entered  into.    Thereafter,  it,  Hke  the 
relationsliip  in  Brooks,  should  be  given  a  fair  chance  to  suc- 
ceed.   Unless  this  bargaining  relationship  is  insulated  in  its 
initial  stages  from  the  pressures  described  in  Brooks,  the 
purpose  of  the  Act  to  foster  healthy  and  peaceful  collective 
bargaining   will   be   poorly   served.      The   potential   evils 
described  by  the  Supreme  Court  in  Brooks— encouraging 
delay  by  recalcitrant  employers,  deterrence  of  conscientious 
employers  fearful  that  their  time  and  effort  will  be  wasted 
because  the  union  may  lose  support  at  the  last  moment,  and 
inordinate  pressure  on  unions  to  "produce"  or  be  turned  out 
—are  equally  present  whether  the  relationship  be  initially 
established  by  election  or  other  lawful  means. 

In  Franks  Bros.,  supra,  the  bargaining  relationship  was 
not  initially  established  by  an  election.    There,  despite  the 
fact  that  a  majority  of  the  employees  had  designated  a 
union,  the  employer  had  illegally  refused  to  bargain.    The 
Board  issued  a  bargaining  order  which  the  company  resisted 
on  the  ground  that  the  union  had  lost  its  majority  since  the 
institution  of  the  unfair  labor  practice  proceeding  due  to  a 
turnover  in  the  Company's  work  force.    321  U.S.  702,  703- 
704.    It  was  in  this  context  that  the  Court  ruled  that  bar- 
gaining relationships  rightfully  estabhshed  must  be  given  a 
reasonable  chance  to  succeed,  citing  N.L.R.B.  v.  Appalachian 
Power  Co.,  140  F.2d  217  (C.A.  4),  a  case  identical  to  the 
htQT  Brooks  case.  Consistent  with  Franks  Bros.,  an  employer 
has  been  held  to  be  obligated  to  bargain  for  a  reasonable 
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period  of  time,  following  a  court  decree/  Board  order,-^  or 
a  settlement  agreement,^  even  though  the  union  subsequently 
suffered  a  loss  of  majority. 

The  facts  here  show  that  the  bargaining  relationship  was 
given  virtually  no  chance  of  success.    Only  one  bargaining 


"^N.L.R.B.  V.  Warren  Co.,  350  U.S.  107,  112; N.L.R.B.  v.  Vander 
Wal,  316  F.2d  631,  633-634  (C.A.  9). 

^Int'l  Ass'n  of  Machinists  v.  N.L.R.B.,  311  U.S.  72,  82-83;  Great 
Southern  Trucking  Co.  v.  N.L.R.B.,  139  F.2d  984,  985  (C.A.  4),  cert, 
denied,  322  U.S.  729;  N.L.R.B.  v.  Consolidated  Mach.  Tool  Corp., 
167  F.2d  470  (C.A.  2);  N.L.R.B.  v.  Tower  Hosiery  Mills,  180  F.2d 
701 ,  706  (C.A.  4),  cert,  denied,  340  U.S.  811  ^N.L.R.B.  v.  S.  H.  Kress  & 
Co.,  194  F.2d  444,  446  (C.A.  6)\  N.L.R.B.  v.  J.  C.  Hamilton  Co.,  220 
F.2d  492,  495  (C.A.  10).    See  also,  Sakrete  of  Northern  California, 
Inc.  V.  N.L.R.B.,  332  F.2d  902,  909  (C.A.  9),  cert,  denied  379  U.S. 
961. 

^Poole  Foundry  &  Mach.  Co.  v.  N.L.R.B.,  192  F.2d  740  (C.A.  4), 
cert,  denied,  342  U.S.  954;  W.  B.  Johnston  Grain  Co.,  154  NLRB 
1115,  11 16,  11 18-1120.    In  a  recent  case  in  this  mt2i,N.J.  MacDon- 
ald  &  Sons,  Inc.,  155  NLRB  67,  the  employees  designated  a  union 
as  their  bargaining  representative  on  May   18,   1964.     When  the 
employer  refused  to  bargain,  a  complaint  alleging  violation  of  Section 
8(a)(5)  and(l)  of  the  Act  issued.  A  settlement  agreement  was  entered 
into  providing,  inter  alia,  that  the  employer  would  bargain  upon  request 
with  the  union.    Nine  bargaining  sessions  took  place  between  the  time 
this  settlement  agreement  was  entered  into  and  January  25,  1965.  On 
that  latter  date,  approximately  six  months  after  the  settlement  agree- 
ment was  signed,  eleven  of  the  thirteen  unit  employees  presented  the 
employer  with  a  petition  rejecting  the  union.    The  employer  then 
refused  to  bargain.   155  NLRB  at  69-70.  Citing  and  relying  on  Brooks, 
supra,  the  Board  held  that  "it  would  not  be  conducive  to  industrial 
peace  and  stable  labor  relations  for  an  employer  to  rely  on  such 
employee  dissatisfaction  in  refusing  to  bargain  with  a  union  which  is 
the  employees'  statutory  bargaining  representative",  155  NLRB  at 
72,  where  the  potentials  of  negotiations  had  not  been  exhausted  and 
a  reasonable  period  of  time  had  not  elapsed  since  the  commencement 
of  negotiations.   There,  as  here,  there  had  been  no  certification  of 
the  union  following  a  Board  election.     Nevertheless,  the  Court  of 
Appeals  for  the  First  Circuit  affirmed  the  Board  in  a  per  curiam  opin- 
ion, N.L.R.B.  V.  N.  J.  MacDonald  &  Sons,  62  LRRM  2296,  No.  6686, 
decided  May  5,  1966,  holding  that  the  Board  had  not  acted  arbitrarily 
in  ruling  that  the  employer's  refusal  to  bargain  was  unwarranted. 


session  was  held  after  the  Company  recognized  tlie  Union, 
and  only  two  weeks  later  recognition  was  withdrawn.    We 
submit  that  the  Board  properly  held  that  once  a  union  is 
lawfully  recognized,  an  expression  of  employee  dissatisfac- 
tion with  it  does  not  justify  a  refusal  to  bargain  if  that 
expression  is  manifested   before  the  collective  bargaining 
relationship  has  had  a  reasonable  period  of  time  in  which 
to  succeed/    Universal  Gear  Service  Corp.,  1 57  NLRB  1 169, 
enforcement  pending.  No.   17,699  (C.A.  6);  Montgomery 
Ward  &  Co.,  Inc.,  162  NLRB  No.  27,  enforcement  pending 
No.  16,602  (C.A.  7);  N.  J.  MacDonald  &  Sons,  Inc.,  supra, 
n.  6.   And  since  a  reasonable  period  of  time  had  not  expired 
prior  to  the  instant  refusal  to  bargain,  the  Company  should 
be  required  to  resume  the  illegally  aborted  negotiations.^ 


'^Of  course,  since  the  employees'  dissatisfaction  with  the  union 
prior  to  the  expiration  of  such  reasonable  time  does  not  excuse  the 
employer's  obligation  to  bargain,  his  action  in  continuing  to  bargain 
does  not  constitute  illegal  assistance  of  the  union,  and  is  not  viola- 
tive of  Section  8(a)(2)  and  (1)  of  the  Act.  Keller  Plastics  Eastern, 
Inc.,  157  NLRB  583,  585-587. 

Note  that  the  Supreme  Court  in  Franks  Bros,  was  careful  to  reaf- 
firm the  employees'  ultimate  right  to  reconsider  their  initial  choice 
of  a  bargaining  agent.    The  Court  stated  (321  U.S.  at  705-706): 

[A]  Board  order  which  requires  an  employer  to  bargain  with 
a  designated  union  is  not  intended  to  fix  a  permanent  bar- 
gaining relationship  without  regard  to  new  situations  that 
may  develop.    See  Great  Southern  Trucking  Co.  v.  Labor 
Board,  139  F.2d  984,  987.    But,  as  the  remedy  here  in  ques- 
tion recognizes,  a  bargaining  relationship  once  rightfully  estab- 
lished must  be  permitted  to  exist  and  function  for  a  reason- 
able period  in  which  it  can  be  given  a  fair  chance  to  succeed. 
See  Labor  Board  v.  Appalachian  Power  Co.,  140  F.2d  217, 
220-222;  Labor  Board  V.  Botany  Worsted  Mills,  133  F.2d 
876,  881-882.  After  such  a  reasonable  period  the  Board  may, 
in  a  proper  proceeding  and  upon  a  proper  showing,  take  steps 
in  recognition  of  changed  situations  which  might  make  appro- 
priate changed  bargaining  relationships. 

See  also,  Sakrete  of  Northern  California,  Inc.  v.  N.L.R.B.,  332 
F.2d  902,  909  (C.A.  9),  cert,  denied,  379  U.S.  961. 
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CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted  that 
a  decree  should  issue  enforcing  the  order  of  the  Board  in 
full. 

ARNOLD  ORDMAN, 

General  Counsel, 

DOMINICK  L.  MANOLl, 

Associate  General  Counsel, 

MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel, 

WARREN  M.  DAVISON, 
ROBERT  M.  LIEBER, 

A  ttorneys. 

National  Labor  Relations  Board. 
May  1968. 
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Marcel  Mallet-Prevost 

Assistant  General  Counsel 

National  Labor  Relations  Board 
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APPENDIX  A 

The  relevant  provisions  of  the  National  Labor  Relations 
4ct,  as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sees.  151,  et  seq.)  are  as  follows: 

RIGHTS  OF  EMPLOYEES 

Sec.  7.    Employees  shall  have  the  right  to  self-organiza- 
tion, to  form,  join,  or  assist  labor  organizations,  to  bargain 
:ollectively  through  representatives  of  their  own  choosing, 
ind  to  engage  in  other  concerted  activities  for  the  purpose 
3f  collective  bargaining  or  other  mutual  aid  or  protection, 
md  shall  also  have  the  right  to  refrain  from  any  or  all  of 
>uch  activities  except  to  the  extent  that  such  right  may  be 
iffected  by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment  as  authorized 
in  section  8  (a)  (3). 

UNFAIR  LABOR  PRACTICES 

Sec.  8.    (a)     It  shall  be  an  unfair  labor  practice  for  an 
employer— 

(1)    to  interfere  with,  restrain,  or  coerce  employees  in 
the  exercise  of  the  rights  guaranteed  in  section  7; 

*  *  * 

(5)    to  refuse  to  bargain  collectively  with  the  represen- 
tatives of  his  employees,  subject  to  the  provisions  of  section 
^  (a). 


12 

APPENDIX  B 
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No.  22,710 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner, 
vs. 

San    Clemente    Publishing    Corporation;    Coast- 
line Publishers,  Inc., 

Respondents. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board. 


RESPONDENT'S  BRIEF. 


Jurisdiction. 

As  stated  in  General  Counsel's  Brief,  this  Court  has 
jurisdiction,  which  is  conceded  by  Respondent. 

Statement  of  the  Case. 

In  October,  1966,  San  Clemente  Publishing  Corpora- 
tion and  the  Orange  Typographical  Union,  No.  579, 
International  Typographical  Union,  AFL-CIO^  orally 
agreed  to  have  a  minister  determine  whether  the  Com- 


^San  Clemente  Publishing  Corporation,  Respondent  in  this 
Case,  will  be  hereinafter  referred  to  as  "Company",  and  Orange 
Typographical  Union  No,.  579  will  be  hereinafter  referred  to  as 
"Typographical  Union"  or  "Union". 
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pany's  employees  wished  to  be  represented  by  the  Typo- 
graphical Union  [R  21,  JX  1].'  On  October  28, 
1966,  the  minister  polled  the  Company's  five  Compos- 
ing Room  employees  and  told  the  parties  that  a  "ma- 
jority" of  the  employees  wished  Union  representation 
[Ibid.].  No  actual  count  of  the  votes,  however,  was 
given  to  either  of  the  parties.  Both  parties  indicated 
their  willingness  to  proceed  in  good  faith  as  they  had 
agreed  [Ibid.]. 

On  about  November  29,  1966,  the  parties  met  for 
bargaining  negotiations  [Ibid.].  Neither  party's  con- 
duct was  found  to  be  dilatory  or  in  bad  faith. 

Sometime  during  the  following  week  one  of  the  em- 
ployees in  the  bargaining  unit  terminated,  and  he  was 
replaced  by  a  nev/  employee  [R  21,  Tr.  41,  JX].  There- 
upon, on  December  8,  three  of  the  Company's  five  em- 
ployees voluntarily  presented  themselves  to  the  manager 
of  the  Company  and  stated  that  they  did  not  wish  to  be 
represented  by  the  Typographical  Union  [R  21,  Tr.  40, 
JX].  They  revealed  that  in  the  prior  poll  by  the 
minister  only  three  of  the  five  Composing  Room  em- 
ployees had  wanted  the  Union  and  that  now  three  of  the 
five  employees  did  not  want  the  Union.  The  em- 
ployees submitted  a  signed  petition  stating  that  they  did 
not  wish  to  be  represented  by  the  Union  [R  21,  JX]. 


2"R"  refers  to  the  formal  documents  bound  as  "Volume  I, 
Pleadings" ;  "Tr"  refers  to  the  stenographic  transcript  of  testi- 
mony at  the  hearing.  References  designated  "GCX"  and  "JX" 
are  to  the  General  Counsel's  exhibits  and  the  Joint  Exhibit,  re- 
spectively. 
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In  view  of  the  wishes  of  a  majority  of  its  employees, 
the  Company  withdrew  recognition  of  the  Union  on  De- 
cember 14,  1966  [R  21;  GCX  1(e)  para.  11;  OCX  1- 
(1)].  Subsequently,  the  Company  filed  a  petition  for  a 
representation  election  with  the  National  Labor  Rela- 
tions Board  which  the  Board  rejected  because  of  the 
pendency  of  this  proceeding  [R  22]. 

The  Trial  Examiner  found  that  the  Company  "did 
not  give  the  agreed  bargaining  relationship  a  reasonable 
opportunity  to  function"  and  that  the  Union  ".  .  .  not- 
withstanding its  loss  of  majority  status  following 
recognition,  has  been  at  all  material  times,  and  now  is, 
the  exclusive  bargaining  representative.  .  .  ."  [R.  24]. 
The  Trial  Examiner  concluded  that  the  Company  had 
violated  Sections  8(a)(1)  and  8(a)(5)  of  the  National 
Labor  Relations  Act  [R  25].  The  National  Labor  Re- 
lations Board  affirmed  all  of  the  Trial  Examiner's  find- 
ings and  ordered  the  Company  to  bargain  with  the 
Union  [R  32-3]. 


ARGUMENT. 

The  Board's  Order  Requires  the  Respondent  to 
Bargain  With  the  Uncertified  Representative 
of  Less  Than  a  Majority  of  His  Employees  and 
Therefore  Cannot  Be  Enforced. 

Respondent  withdrew  recognition  from  the  Orange 
Typographical  Union  when  a  majority  of  its  five  em- 
ployees tendered  a  petition  stating  that  they  no  longer 
wished  to  be  represented  by  the  Union.  The  only  ques- 
tion to  be  decided  is  whether  this  violates  Respondent's 
duty  ".  .  .  to  bargain  collectively  with  the  representa- 
tives of  his  employees  .  .  ."  [Section  8(a)(5)  Taft- 
Hartley  Act,  61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sec.  158(a)(5)]. 

Contrary  to  Petitioner's  Brief,  it  is  not  "well-settled 
that  'a  bargaining  relationship  once  rightfully  estab- 
lished must  be  permitted  to  exist  and  function  for  a 
reasonable  period  in  which  it  can  be  given  a  fair  chance 
to  succeed'"  (Petitioner's  Br.  p.  4).  Instead,  the 
courts  and  the  Board  have  held  that  a  company  must 
bargain  for  one  year  in  the  case  of  NLRB  conducted 
secret-ballot  elections,^  and  for  a  "reasonable  period" 
in  the  case  of  Board  Orders  and  Settlement  Agree- 
ments.* The  rule  which  was  applied  in  this  case  hold- 
ing that  an  employer  must  bargain  with  an  informally 
selected  union  after  it  has  lost  its  majority  was  created 


^Brooks  V.  N.L.R.B.,  348  U.S.  96.  7S  S.  Ct.  176  (1954); 
N.L.R.B.  V.  Holly-General  Co.,  305  F.  2d  670  (9th  Cir.  1962). 

^I.AIl.  V.  N.L.R.B,  311  U.S.  72.  61  S.  Ct.  83  (1940)  ;  Franks 
Bros.  Co.  V.  N.L.R.B.,  321  U.S.  702,  64  S.  Ct.  817  (1944). 
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by  the  Board  in  1966^  and  has  never  been  enforced  by 
the  courts. 

In  Brooks  v.  N.L.R.B.,  348  U.S.  96,  75  S.  Ct.  176 
(1954),  the  Supreme  Court  approved  the  rule  that  ab- 
sent unusual  circumstances,  an  employer  must  bargain 
with  a  union  for  one  year  following  an  NLRB  con- 
ducted secret-ballot  election.  However,  the  Court  was 
careful  to  point  out  that  the  courts  and  the  Board  had 
never  approved  the  rule  ''to  a  collective  bargaining  re- 
lationship established  other  than  as  the  result  of  a 
certification  election''  (Italics  supplied)  {Id.  at  foot- 
note 9).  In  its  decision,  the  Court  noted  the  difference 
between  certification  elections  and  voluntary  recognition : 

"Since  an  election  is  a  solemn  and  costly  occasion 
conducted  under  safeguards  to  voluntary  choice, 
revocation  of  authority  should  occur  by  a  pro- 
cedure no  less  solemn  than  that  of  the  initial  desig- 
nation. A  petition  or  a  public  meeting — in  which 
those  voting  for  and  against  unionism  are  dis- 
closed to  management,  and  in  which  the  influences 
of  mass  psychology  are  present — is  not  compar- 
able to  the  privacy  and  independence  of  the  voting 
booth."  (Mat  99,  100). 

An  NLRB  secret-ballot  election  is  easily  understood 
by  employees  as  a  formal  procedure  which  requires 
careful  deliberation  and  which  will  bind  the  employee 
in  his  decision.    Other  methods  of  determining  employee 


5See  Keller  Plastics  Eastern,  Inc.,  157  NLRB  583  (1966); 
Montgomery  Ward  &  Co.,  Inc.,  162  NLRB  No.  27,  decision 
pending  (7th  Cir.)  No.  16,  602. 


choice  {e.g.,  employee  polls,  card  counts,  mass  meet- 
ings and  petitions)  are  less  formal  and  are  easily  sus- 
ceptible to  coercive  pressures  and  mob  psychology.  In 
numerous  recent  cases  the  courts  have  refused  to  re- 
quire employees  to  bargain  with  unions  selected  under 
these  conditions.^     As  stated  in  one  of  those  decisions: 

"It  is  well  known  that  people  solicited  alone  and 
in  private,  will  sign  a  petition  and  later,  solicited 
alone  and  in  private,  will  sign  an  opposing  peti- 
tion, in  each  instance  out  of  concern  for  the  feel- 
ings of  the  solicitors  and  the  difficulty  of  saying 
'no'.  This  inclination  to  be  agreeable  is  greatly 
aggravated  in  the  context  of  a  union  organiza- 
tional campaign  when  the  opinion  of  fellow  em- 
ployees and  of  potentially  powerful  union  organiz- 
ers may  weigh  heavily  in  the  balance." 

N.L.R.B.  V.  S.S.  Logan  Packing  Co.,  supra,  at 
565. 

Peaceful  negotiations  are  only  one  part  of  stable 
and  orderly  industrial  relations.  Congress  and  the 
courts  have  recognized  this  by  guaranteeing  employees 
the  right  to  join  or  not  join  labor  organizations'^  and 


m.L.R.B.  V.  S.E.  Nichols  Co.,  380  F.  2d  438  (2nd  Cir.  1967)  ; 
N.L.R.B.  V.  S.S.  Logan  Packing  Co.,  386  F.  2d  562  (4th  Cir. 
1967)  ;  N.L.R.B.  v.  Great  Atlantic  &  Pacific  Tea  Co.,  277  F.  2d 
759  (5th  Cir.  1967)  ;  N.L.R.B.  v.  Shelby  Mfg.  Co.,  390  F.  2d 
595  (6th  Cir.  1968)  ;  N.L.R.B.  v.  Johnnie's  Poultry  Co.,  344 
F.  2d  617  (8th  Cir.  1965)  ;  Don  the  Beachcomber  v.  N.L.R.B., 
390  F.  2d  344  (9th  Cir.  1968)  ;  see  "Union  Authorization  Cards 
and  the  Duty  to  Bargain",  an  address  by  NLRB  Associate 
General  Counsel,  H.  Stephan  Gordon  (February  15,  1968),  67 
LRR  165. 

■^Section  7  of  the  Act,  see  Appendix. 
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by  requiring  unions  to  have  a  majority  support  as  a 
condition  of  their  right  to  bargain.^ 

In  fostering  collective  bargaining,  the  Board  is  sac- 
rificing the  rights  of  employees  guaranteed  by  the  Act 
"to  bargain  collectively  through  agents  of  their  own 
choosing"^  As  stated  in  N.L.R.B.  v.  Mayer,  196  F. 
2d  286  (5th  Cir.  1952),  "Under  Sees.  1  and  7  of  the 
Act,  the  employees  have  the  right  'to  bargain  collec- 
tively through  representatives  of  their  own  choosing'. 
They  have  the  right  to  revoke.  N.L.R.B.  v.  Hollywood- 
Maxwell  Co.,  (CA-9),  126  F.  2d  815,  headnotes  7  and 
9."      {Id.    at   289.)      In    the    Mayer   case,'"    the    em- 


^Section  9(c)  of  the  Act,  see  Appendix.  N.L.R.B.  v.  Holly- 
wood Ma.nuell  Co.,  126  F.  2d  815  (9th  Cir.  1942);  Glendale 
Mfg.  Co.  V.  Local  520,  I.L.G.W.U.,  283  F.  2d  936  (4th  Cir. 
1960).  In  Garment  Workers  v.  N.L.R.B.,  366  U.S.  731,  81  S.  Ct. 
1603  (1961),  the  Court  found  that  an  employer's  good  faith 
grant  of  recognition  to  a  union  when  it  actually  did  not  represent 
a  majority  of  the  employees  was  an  unfair  labor  practice. 

^Section  7  of  the  Act,  see  Appendix. 

^^The  Mayer  case  has  been  distinguished  in  two,  of  the  cases 
relied  on  by  the  Board.  In  Brooks  v.  N.L.R.B.,  supra,  the  Su- 
preme Court  said, 

"Both  before  and  after  the  Taft-Hartley  Act,  the  Board 
and  the  courts  did  not  apply  the  rule  to  a  collective  bargain- 
ing relationship  established  other  than  as  a  result  of  a  certif- 
ication election.  E.G.  Joe  Hearin,  66  N.L.R.B.  1276  (card- 
check)  ;  Labor  Board  v.  Mayer,  196  F.2d  286  (C.A.  5th 
Cir.)  (card-check)  .  .  .".  (348  U.S.  at  101) 
And  in  NL.R.B.  v.  Universal  Gear  Service  Corp.,  No.  17,  699 
(6th  Cir.),  decided  May  16,  1968,  the  court  said, 

"In  addition,  it  cannot  be  said  that  the  Board's  determina- 
tion favoring  stability  of  bargaining  relationships  should, 
in  this  case,  yield  to  a  countervailing  consideration  of  the 
employees'  right  to  freedom  of  choice  of  bargaining  repre- 
sentative, since  the  record  here  does  not  disclose  that  a  ma- 
jority of  the  employees  in  the  bargaining  unit  has  rejected 
the  union.  Cf.  N.L.R.B.  v.  Mayer,  196  F.  2d  286  (5th 
Cir.  1952)." 


ployer  voluntarily  recognized  a  union  after  nine  of  his 
eleven  employees  signed  authorization  cards.  Two  weeks 
later  after  two  bargaining  meetings,  seven  of  the  com- 
pany's employees  signed  a  petition  repudiating  the 
union.  The  company  then  petitioned  the  Board  for  a 
representation  election.  After  two  more  bargaining 
meetings,  the  company  refused  to  meet  with  the  union 
again.  Seven  months  later,  the  Board  denied  the  com- 
pany's petition  for  an  election.  The  court  refused  to 
enforce  the  Board's  Order,  saying, 

"Here  the  employees  first  chose  the  Union,  then 
repudiated  it,  as  their  representative.  Through 
opposing  the  Union,  respondent  has  endeavored 
to  follow  the  expressed  wishes  of  his  employees. 
There  appears  here  no  effort  on  the  part  of  the 
employer  to  subvert  statutory  processes,  nor  to  de- 
feat the  functioning  of  the  Board.  It  should  be 
borne  in  mind  that  the  employees,  not  the  employ- 
er, are  the  actors  in  repudiating  this  Union.  If  we 
should  compel  respondent  to  bargain  further  with 
this  Union,  which  the  employees  themselves  have 
obviously  repudiated,  the  result  would  be  to  deny 
them  the  right,  secured  by  the  Act,  to  bargain 
through  the  representative  of  their  choice.  The 
choice  has  here  been  made  by  the  employees  in  a 
manner  that  does  not  admit  of  dispute.  When  as 
here,  the  employer's  recognition  of  the  bargaining 
representative  is  not  based  upon  a  certification  by 
the  Board  but  is  wholly  voluntary  and  informal,  we 
see  no  reason  why  the  employer  cannot  also  accede 
to  the  wishes  of  seven  out  of  his  then  ten  em- 
ployees, and  discontinue  with  it."  (Ibid.) 
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Where  there  has  been  a  court  decree,  a  Board  order, 
or  a  settlement  agreement  requiring  a  company  to  bar- 
gain, it  will  be  required  to  bargain  with  the  union  for 
a  reasonable  period  of  time.  The  reason  for  bargain- 
ing, in  these  cases,  is  not  to  insulate  the  union  from 
the  changed  desires  of  the  employees,  but  to  remedy  the 
unfair  labor  practices  of  the  employer  against  the  union 
and  the  employees.  As  stated  in  a  case  relied  upon  by 
the  Board, 

".  .  .  the  settlement  agreement  clearly  manifests 
an  administrative  determination  by  the  Board  that 
some  remedial  action  is  necessary  to  safeguard  the 
public  interests  intended  to  be  protected  by  the  Na- 
tional Labor  Relations  Act.  .  .  ." 

Poole  Foundry  &  Machine  Co.  v.  N.L.R.B.,  192 
F.  2d  740,  743  (4th  Cir.  1951)  cert,  denied, 
342  U.S.  954. 

In  Franks  Bros.  Co.  v.  N.L.R.B.,  321  U.S.  702,  64 
S.  Ct.  817  (1944),  the  company  had  wrongfully  re- 
fused to  bargain  with  a  union  which  had  represented  a 
majority  of  its  employees.     The  Board  found  that 

"the  only  means  by  which  a  refusal  to  bargain  can 
be  remedied  is  an  affirmative  order  requiring  the 
employer  to  bargain  with  the  Union  which  repre- 
sented a  majority  at  the  time  the  unfair  labor  prac- 
tice was  committed."  44  NLRB  898,  917. 

The  Supreme  Court  enforced  the  Board  Order,  holding 

that 

".  .  .  where  a  union's  majority  was  dissipated  after 
an  employer's  unfair  labor  practices  in  refusing  to 
bargain,  the  Board  could  appropriately  find  that 
such  conduct  had  undermined  the  prestige  of  the 
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union  and  require  the  employer  to  bargain  with 
it  for  a  reasonable  period  despite  the  loss  of  ma- 
jority."'' 

The  facts  show  that  after  the  Company  voluntarily 
recognized  the  Union  and  bargained  with  it,  a  majority 
of  the  Company's  employees  repudiated  it.  At  no  time 
has  the  Company  attempted  to  bargain  in  bad  faith 
or  to  undermine  the  Union.  The  employees  after  in- 
formally choosing  the  Union  have  determined  that  they 
do  not  wish  to  be  represented  by  it.  The  Board's  Or- 
der requiring  the  Company  to  bargain  denies  them  the 
right,  guaranteed  by  the  Act,  to  bargain  through  the 
representative  of  their  choice,  and  therefore  the  Board's 
Order  should  not  be  enforced. 

Conclusion. 

For  the  reasons  stated,  Respondent  respectfully  sub- 
mits that  the  Board's  Order  should  not  be  enforced. 

Resepctfully  submitted, 

Van  De  Water,  Powell  & 
Paterson, 

By  Lee  T.  Paterson, 
Attorneys  for  Respondent. 


^^Brooks  V.  N.L.R.B.,  348  U.S.  96,  75  S.  Ct.  176  (1954). 


Certification. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19,  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Lee  T.  Paterson 


APPENDIX. 

''Short  Title  and  Declaration  of  Policy" 

Section  1. 

"(b)  Industrial  strife  which  interferes  with  the 
normal  flow  of  commerce  and  with  the  full  production 
of  articles  and  commodities  for  commerce,  can  be  avoid- 
ed or  substantially  minimized  if  employers,  employees, 
and  labor  organizations  each  recognize  under  law  one 
another's  legitimate  rights  in  their  relations  with  each 
other,  and  above  all  recognize  under  law  that  neither 
party  has  any  right  in  its  relations  with  any  other  to 
engage  in  acts  or  practices  which  jeopardize  the  public 
health,  safety,  or  interest. 

"It  is  the  purpose  and  policy  of  this  Act,  in  order 
to  promote  the  full  flow  of  commerce,  to  prescribe  the 
legitimate  rights  of  both  employees  and  employers  in 
their  relations  affecting  commerce,  to  provide  orderly 
and  peaceful  procedures  for  preventing  the  interference 
by  either  with  the  legitimate  rights  of  the  other,  to  pro- 
tect the  rights  of  individual  employees  in  their  rela- 
tions with  labor  organizations  whose  activities  affect 
commerce,  to  define  and  proscribe  practices  on  the  part 
of  labor  and  management  which  affect  commerce  and 
are  inimical  to  the  general  welfare,  and  to  protect  the 
rights  of  the  public  in  connection  with  labor  disputes 

affecting  commerce. 

*  *  *  * 

"Rights  of  Employees" 

"Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  organiza- 
tions, to  bargain  collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  other  concerted 
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activities  for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection,  and  shall  also  have  the 
right  to  refrain  from  any  or  all  of  such  activities  ex- 
cept to  the  extent  that  such  right  may  be  affected  by 
an  agreement  requiring  membership  in  a  labor  or- 
ganization as  a  condition  of  employment  as  authorized 

in  section  8(a)(3). 

*  *  *  * 

''Representatives  and  Elections" 

"Sec.  9.  (a)  Representatives  designated  or  selected 
for  the  purposes  of  collective  bargaining  by  the  ma- 
jority of  the  employees  in  a  unit  appropriate  for  such 
purposes,  shall  be  the  exclusive  representatives  of  all 
the  employees  in  such  unit  for  the  purposes  of  collec- 
tive bargaining  in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  or  other  conditions  of  employment: 
Provided,  That  any  individual  employee  or  a  group  of 
employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer  and  to  have  such  griev- 
ances adjusted,  without  the  intervention  of  the  bargain- 
ing representative,  as  long  as  the  adjustment  is  not  in- 
consistent with  the  terms  of  a  collective-bargaining 
contract  or  agreement  then  in  effect:  Provided  further, 
That  the  bargaining  representative  has  been  given  op- 
portunity to  be  present  at  such  adjustment. 

*  *  *  * 

"(c)  (1)  Wherever  a  petition  shall  have  been  filed, 
in  accordance  with  such  regulations  as  may  be  pre- 
scribed by  the  Board — 

"(A)  by  an  employee  or  group  of  employees 
or  any  individual  or  labor  organization  acting  in 
their  behalf  alleging  that  a  substantial  number  of 
employees  (i)  wish  to  be  represented  for  collective 
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bargaining  and  that  their  employer  declines  to  rec- 
ognize their  representative  as  the  representative 
defined  in  section  9(a),  or  (ii)  assert  that  the  in- 
dividual or  labor  organization,  which  has  been  cer- 
tified or  is  being  currently  recognized  by  their  em- 
ployer as  the  bargaining  representative,  is  no  longer 
a  representative  as  defined  in  section  9(a)  ;  or 

^'(B)  by  an  employer,  alleging  that  one  or 
more  individuals  or  labor  organizations  have  pre- 
sented to  him  a  claim  to  be  recognized  as  the 
representative  defined  in  section  9(a)  ; 

the  Board  shall  investigate  such  petition  and  if  it  has 
reasonable  cause  to  believe  that  a  question  of  repre- 
sentation affecting  commerce  exists  shall  provide  for 
an  appropriate  hearing  upon  due  notice.  Such  hearing 
may  be  conducted  by  an  officer  or  employee  of  the  re- 
gional office,  who  shall  not  make  any  recommendations 
with  respect  thereto.  If  the  Board  finds  upon  the 
record  of  such  hearing  that  such  a  question  of  repre- 
sentation exists,  it  shall  direct  an  election  by  secret  bal- 
lot and  shall  certifv  the  results  thereof." 
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Respondent. 
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The  National  Labor  Relations  Board 


BRIEF  FOR 
THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  the  petition  of  the 
National  Labor  Relations  Board  pursuant  to  Section  10(e) 
of  the  National  Labor  Relations  Act,  as  amended  (61  Stat. 


136,  73  Stat.  519,  29  U.S.C,  Sec.  151,  et  seq.)}  for 
enforcement  of  its  order  (R.  19-20,  28)^  issued  against 
respondent  on  June  30,  1967.    The  Board's  decision  and 
order  are  reported  at  166  NLRB  No.  76.    This  Court 
has  jurisdiction  of  the  proceeding,  the  unfair  labor  prac- 
tices having  occurred  in  El  Monte,  California  where  re- 
spondent is  engaged  in  the  manufacture  and  distribution 
of  travel  trailers.    No  jurisdictional  issue  is  presented. 


STATEMENT  OF  THE  CASE 

I.     THE  BOARD'S  FINDINGS  OF  FACT 

The  Board  found  that  the  Company  violated  Section 
8(a)(1)  of  the  Act  by  refusing  to  reinstate  employee 
Willie  H.  Smith  at  the  conclusion  of  a  protected  eco- 
nomic strike  in  which  he  took  part.    The  underlying 
facts  are  as  follows: 

On  May  3,  1966,  a  number  of  the  Company's  employ- 
ees went  on  strike  to  obtain  higher  wages  (R.  11;  Tr.  4, 
7-12).    On  the  same  day,  the  advice  of  the  Union^  was 
sought  and  picket  signs  were  later  obtained  at  the  union 
hall  (R.  11;  Tr.  14-15,  18-19).    Picketing  began  the  next 
day  (R.  2;  Tr.  20). 


Pertinent  provisions  of  the  Act  are  set  forth  in  Appendix  B, 
infra,  p.  B-1. 

References  to  the  pleadings,  decision  and  order  of  the  Board, 
and  other  papers  reproduced  as  "Volume  I,  Pleadings,"  are  desig- 
nated "R."    References  to  portions  of  the  stenographic  transcript 
are  designated  "Tr."    References  preceding  a  semicolon  are  to  the 
Board's  findings;  those  following  are  to  the  supporting  evidence. 

^  Industrial  Carpenters  Union,  Local  530,  United  Brotherhood 
of  Carpenters  &  Joiners  of  America,  AFL-CIO. 


On  May  4,  several  of  the  pickets  stopped  a  lunch  truck, 
which  serviced  the  employees  in  the  plant,  as  it  emerged 
through  the  main  gate  of  the  plant  (R.  11;  Tr.  29-30). 
While  the  truck  was  stopped  the  driver  had  a  conversation 
with  Smith  and  another  employee  during  which  Smith 
was  heard  to  say  "You  better  not  come  back  tomorrow, 
you  chicken  shit"  (R.  11;  Tr.  74-75,  87).    Thereafter 
someone  shouted  that  Production  Manager  Brewster  was 
calling  the  poUce  and  the  pickets  moved  aside  and  the 
truck  left  (R.  11;  Tr.  108). 

About  7:30  a.m.  on  the  morning  of  May  5,  a  group 
of  six  or  eiglit    strikers,  including  employees  Smith,  Vin- 
cent and  McKee,  were  picketing  in  an  alleyway  leading 
to  a  parking  lot  in  back  of  the  Company's  plant  (R.  14; 
Tr.  57).    When  employee  Rakow  approached  the  picket 
line  the  pickets  moved  out  of  his  way  and  he  proceeded 
through  the  line  to  the  parking  lot  (R.  14;  Tr.  58).    As 
he  passed  through  the  hne  he  heard  a  voice,  which  he 
recognized  as  Smith's,  call  him  a  "bastard"  (R.  14;  Tr. 
58). 

On  the  same  day,  Manager  Brewster  was  informed  by 
his  assistant  that  the  Hare  Window  Company  had  advised 
him  by  telephone  that  pickets  had  refused  to  permit  their 
truck  to  enter  the  plant  (R.  15;  Tr.  103).    The  assistant, 
on  Brewster's  instruction,  requested  Hare  Window  to  in- 
struct its  driver,  then  a  block  from  the  Company's  plant, 
to  return  (R.  15;  Tr.  128).    When  the  truck  returned  the 
pickets  stopped  it  again  (R.  15;  Tr.  129),  Brewster  went 
over  to  the    truck  and  told  the  driver  to  proceed  (R.  15; 
Tr.  103-104).    When  the  driver  did  so  all  of  the  pickets 
except  Smith  stepped  aside  (R.  15;  Tr.  104).    When  Brew- 
ster told  Smith  to  "move  or  else"  Smith  stepped  aside 
and  the  truck  proceeded  into  the  plant  (R.  15;  Tr.  104). 

On  May  11,  on  advice  of  the  Union,  the  strikers,  in- 
cluding Smith,  presented  themselves  at  the  Company's 
plant  and  unconditionally  offered  to  return  to  their  jobs 


(R.  11;  Tr.  25-26).    They  were  told  by  the  Company 
that  they  would  be  notified  as  soon  as  places  could  be 
found  for  them  at  the  plant  (R.  11;  Tr.  25-26).    That 
evening  Smith  received  a  telegram  from  the  Company 
notifying  him  that  he  had  been  discharged  because  of 
misconduct  during  the  strike  (R.  11;  Tr.  26-27).    The 
parties  stipulated  that  Smith  had  not  been  replaced  at  the 
time  he  sought  reinstatement  (R.  11;  Tr.  4). 


II.  THE  BOARD'S  CONCLUSIONS  AND  ORDER 

The  Board  concluded  that  the  Company  violated  Sec- 
tion 8(a)(1)  of  the  Act  by  denying  re-employment  to 
Smith  at  the  conclusion  of  the  strike.    In  so  ruling,  the 
Board  agreed  with  the  Trial  Examiner  that  Smith's  con- 
duct on  the  three  occasions  set  forth  above  were  nothing 
more  than  "rough  trivial  incidents"  which  frequently  occur 
during  strikes  over  vital  economic  issues  and  was  not  suf- 
ficiently serious  to  warrant  depriving  him  of  the  statutory 
protection  against  discharge.    The  Board's  order  requires 
the  Company  to  cease  and  desist  from  the  unfair  labor 
practice  found,  to  offer  Smith  reinstatement  and  backpay, 
and  to  post  an  appropriate  notice  (R.  19-20,  28). 


ARGUMENT 

THE  BOARD  PROPERLY  FOUND  THAT  THE  COM- 
PANY VIOLATED  SECTION  8(aXl)  OF  THE  ACT  BY 
DISCHARGING  STRIKER  SMITH  AT  THE  CONCLU- 
SION OF  A  LAWFUL  STRIKE,  SINCE  SMITH  HAD  EN- 
GAGED IN  NO  MISCONDUCT  DURING  THE  STRIKE 
WHICH  WOULD  WARRANT  A  FORFEITURE  OF  THE 
NORMAL  STATUTORY  PROTECTION 

Section  7  and  13  of  the  Act  grant  employees  the  right 
to  strike,  picket,  and  engage  in  other  "concerted  activities 
for  the  purpose  of  collective  bargaining  or  other  mutual 


aid  or  protection."    Settled  law,  therefore,  prohibits  an 
employer  from  discharging  economic  strikers  or  denying 
them  reinstatement  at  the  conclusion  of  a  strike,  unless 
they  have  been  previously  replaced.'*     It  is  undisputed  in 
this  case  that  the  Company  discharged  striker  Smith  at 
the  conclusion  of  the  strike  and  that  Smith's  job  had  not 
previously  been  filled.    The  Company  contends,  however, 
that  Smith  engaged  in  misconduct  on  the  picket  hne  in 
May  1966  which  justifies  the  refusal  to  reinstate  him. 

It  is  true,  of  course,  that  not  all  forms  of  conduct  ht- 
erally  within  the  terms  of  Sections  7  and  13  remain  en- 
titled to  statutory  protection.    In  deference  to  the  rights 
of  employers  and  the  pubUc,  the  Board  and  the  courts 
have  acknowledged  that  some  forms  of  misconduct  occur- 
ring in  the  course  of  a  strike  disquaUfy  the  striker  from 
protection  against  discharge.    Thus,  strikers  have  been 
deemed  to  lose  the  Act's  protection  where  they  seized 
the  employer's  property  (N.L.R.B.  v.  Fansteel  Metallurgical 
Corp.,  306  U.  S.  240),  or  engaged  in  acts  of  "brutal 
violence"  against  a  non-striker  {N.L.R.B.  v.  Kelco  Corp., 
178  F.2d  578  (C.A.  4)). 

At  the  same  time,  it  is  clear  that  not  every  impropriety 
committed  in  the  course  of  a  strike  deprives  the  employee 
of  the  protective  mantle  of  the  Act.    It  has  long  been 
held  that  minor  acts  of  misconduct  "must  have  been  in 
the  contemplation  of  Congress  when  it  provided"  for  the 
right  to  strike.    Republic  Steel  Corp.  v.  N.L.R.B.,  107 
F.2d  472,  479  (C.A.  3).    As  was  stated  in  N.L.R.B.  v. 
Illinois  Tool  Works,l53  F.2d  811,  815-816  (C.A.  7): 


"^  N.L.R.B.  V.  MacKay  Radio  &  Tel  Co.,  304  U.  S.  333,  344- 
346;  N.L.R.B.  v.  Globe  Wireless  Ltd.,  193  F.2d  748,  750  (C.A.  9); 
N.L.R.B.  V.  McCatron,  216  F.2d  212,  215  (C.A.  9),  cert  denied, 
348  U.S.  943 Phaostron  Co.,  344  F.2d  855,  858-859  (C.A.  9). 


[CJourts  have  recognized  that  a  distinction  is  to 
be  drawn  between  cases  where  employees  engaged 
in  concerted  activities  exceed  the  bounds  of  law- 
ful conduct  'in  a  moment  of  animal  exuberance' 
{Milk  Wagon  Driver  Union  v.  Meadow-Moor  Dair- 
ies, Inc.,  312  U.  S.  287,  293)  or  in  a  manner 
not  activated  by  improper  motives,  and  those 
flagrant  cases  in  which  the  misconduct  is  so  vio- 
lent or  of  such  serious  character  as  to  render  the 
employees  unfit  for  further  service  [citations 
omitted],  and  that  it  is  only  in  the  latter  type 
of  cases  that  the  courts  find  that  the  protection 
of  the  rights  of  employees  to  full  freedom  in 
self-organizational  activities  should  be  subordi- 
nated *  *  *. 

And  as  the  Court  of  Appeals  for  the  Seventh  Circuit  has 
further  held  (N.L.R.B.  v.  Thor  Power  Tool  Co.,  351  F.2d 
584,  587): 

The  employee's  right  to  engage  in  concerted 
activity  may  permit  some  leeway  for  impul- 
sive behavior,  which  must  be  balanced  against 
the  employer's  right  to  maintain  order  and  re- 
spect *  *  *    Initially,  the  responsibility  to 
draw  the  line  between  these  conflicting  rights 
rests  with  the  Board,  and  its  determination, 
unless  illogical  or  arbitrary,  ought  not  be 
disturbed. 

On  the  facts  of  record,  it  is  submitted,  the  Board  was 
fully  justified  in  concluding  that  Smith's  misconduct  was 
not  of  a  sufficiently  serious  nature  to  render  him  unfit 
for  further  service  in  the  Company's  plant.    None  of  the 
three  incidents  found  by  the  Trial  Examiner  involved 
physical  violence  or  destruction  of  property.    The  brief 
stoppage  of  the  Hare  truck;  the  threat,  never  carried  out, 
to  the  lunch  truck  driver;  and  the  obscene  remarks  made 
to  the  lunch  truck  driver  and  to  employee  Rakow  after 


he  had  crossed  the  picket  line  are  typical  of  the  "trivial 
rough  incident"  or  the  "moment  of  animal  exuberence"^ 
which  frequently  characterize  picket  lines  particularly 
where,  as  here,  there  are  vital  economic  issues  at  stake 
and  the  striking  employees  are  quite  naturally  incensed 
at  those  who  cross  the  picket  Une.^ 

Moreover,  it  is  manifest  from  the  Company's  own  con- 
duct that  it  did  not  attach  any  great  importance  to  such 
incidents.    Thus  the  Company  recalled  two  other  strikers, 
Vincent  and  McKee,  although  it  believed  that  both  had 
participated  in  the  blocking  of  nonstriking  employees 
attempting  to  enter  its  plant  (R.  17;  Tr.  44-46).    And  the 
Company's  sole  reason  for  distinguishing  between  the  rein- 
statement of  Vincent  and  McKee  and  the  refusal  to  rein- 
state Smith  was  not  because  of  any  distinction  drawn  with 


^  Milk  Wagon  Drivers  Union  v.  Meadowmoor  Dairies,  Inc.,  312 
U.  S.  287,  293. 

In  addition  to  the  three  instances  of  misconduct  which  the  Trial 
Examiner  found,  the  Company  contended  that  Smith  engaged  in  other 
acts  of  misconduct  during  the  strike  which  justified  its  refusal  to 
reinstate  him.   The  Trial  Examiner's  findings  were  based  on  his  ob- 
servance of  the  demeanor  of  the  witnesses  and  a  careful  analysis  of 
their  testimony.   In  the  three  incidents  in  which  he  found  Smith 
had  engaged  in  misconduct  the  Trial  Examiner  credited  the  Com- 
pany's witnesses;  where  he  found  that  Smith  had  not  engaged  in  mis- 
conduct he  credited  Smith's  denials  that  the  events  had  occurred. 
The  Board  specifically  approved  of  these  credibility  findings  of  the 
Trial  Examiner  (R.  27).   It  is  well  settled  that  such  credibility 
determinations  are  peculiarly  within  the  province  of  the  Board 
and  the  Trial  Examiner  and  should  rarely  be  disturbed  on  review. 
N.L.R.B.  V.  Luisi  Truck  Lines,  384  F.2d  842,  846  (C.A.  9); 
N.L.R.B.  V.  Local  776  lATSE,  303  F.2d  513,  518  (C.A.  9),  cert, 
denied,  371  U.  S.  826;  N.L.R.B.  v.  Stanislaus  Implement  &  Hard- 
ware Co.,  226  F.2d  377,  381  (C.A.  9). 
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regard  to  the  extent  of  their  participation  in  the  block- 
ing of  egress  to  the  plant,  but  because  McKee  and  Vin- 
cent were  not  heard  to  use  profanity  (R.  17;  Tr.  45). 
Clearly,  such  a  tenuous  distinction  lends  little  credence 
to  the  Company's  contention  that  its  refusal  to  recall 
Smith  was  motivated  by  his  unfitness  for  further  service 
in  its  plant. 

For  these  reasons,  the  Board's  determination  that  Smith': 
misconduct  did  not  warrant  a  forfeiture  of  his  statutory 
protection  was,  we  submit,  a  reasonable  and  appropriate 
judgment.    In  similar  cases,  the  courts  have  affirmed  such 
a  result.     Thor  Power  Tool  Corp.,  supra,  351  F.2d  at 
587  (alternate  holding);  N.L.R.B.  v.  Wichita  Television 
Corp.,  211  F.2d  579,  585  (C.A.  10),  cert,  denied,  364 
U.  S.  871;  N.L.R.B.  v.  J.  Mitchko,  Inc.,  284  F.2d  573, 
577  (C.A.  3);  N.L.R.B.  v.  Efco  Mfg.  Co.,  Inc.,  221  F.2d 
675,  676  (C.A.  I),  cert,  denied,  350  U.  S.  1007;  N.L.R.B. 
V.  Cambria  Clay,  215  F.2d  48,  54  (C.A.  6);  N.L.R.B.  v. 
Longview  Furniture  Co.,  206  F.2d  274,  275-276  (C.A.  4); 
N.L.R.B.  V.  Coal  Creek  Coal  Co.,  204  F.2d  579,  581 
(C.A.  10);  N.L.R.B.  v.  Wallick,  198  F.2d  477,  484-485 
(C.A.  3);  Kansas  Milling  Co.  v.  N.L.R.B.,   185  F.2d  413, 
420  (C.A.  10);  Illinois  Tool  Works,  supra,   153  F.2d  at 
815-816;  Republic  Steel  Co.,  supra,   107  F.2d  at  479; 
N.L.R.B.  V.  Stackpole  Carbon  Co.,   105  F.2d  167,  176 
(C.A.  3),  cert,  denied,  308  U.  S.  605. 


CONCLUSION 

For  the  reasons  stated,  the  Board's  order  should  be 
enforced  in  full. 
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APPENDIX  A 

Pursuant  to  Rule  18(a)(0  of  the  Rules  of  this  Court: 
Exhibits  in  the  instant  case. 

(Page  references  are  to  the  transcript  of  testimony): 
General  Counsel's  Exhibits 
No.  Identified  Received  in  Evidence 

1(a)  through  1(h)  4  4 
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APPENDIX  B 


The  relevant  provisions  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sees.  151,  et  seq.),  are  as  follows: 


RIGHTS  OF  EMPLOYEES 

Sec.  7.      Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  organizations, 
to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  other  concerted  activi- 
ties for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection,  and  shall  also  have  the  right 
to  refrain  from  any  or  all  of  such  activities  except  to 
the  extent  that  such  right  may  be  affected  by  an  agree- 
ment requiring  membership  in  a  labor  organization  as  a 
condition  of  employment  as  authorized  in  section  8(a) 
(3). 


UNFAIR  LABOR  PRACTICES 

Sec.  8(a).      It  shall  be  an  unfair  labor  practice  for  an 
employer  — 

(1)  to  interfere  with,  restrain,  or  coerce  employees 
in  the  exercise  of  the  rights  guaranteed  in  section  7; 


LIMITATIONS 
Sec.  13.  Nothing  in  this  Act,  except  as  specially  provided 
for  herein,  shall  be  construed  so  as  either  to  interfere  with 
or  impede  or  diminish  in  any  way  the  right  to  strike,  or  to 
affect  the  limitations  or  qualifications  on  that  right. 
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No.  22,715 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner, 
vs. 

Terry  Coach  Industries,  Inc., 

Respondent. 


BRIEF  FOR  RESPONDENT. 


Jurisdiction. 

Respondent  accepts  Petitioner's  jurisdictional  state- 
ment. 

Statement  of  the  Case. 

A.     The  Background  of  the  Strike.^ 

On  the  afternoon  of  May  3,  1966,  certain  of  the  em- 
ployees of  Terry  Coach  Industries,  Inc.  (hereinafter 
"Terry")  went  out  on  a  spontaneous  strike,  basically 
over  the  issue  of  wages.  There  were  no  prior  negotia- 
tions nor  any  prior  union  organizational  efforts  [R. 
11;  Tr.  136].  The  strike  lasted  until  May  10,  1966 
[R.  11;  Tr.  24]. 


^References  to  the  pleadings,  decision  and  order  of  the  Board, 
and  other  papers  reproduced  as  "Volume  I,  Pleadings,"  are 
designated  "R."  References  to  portions  of  the  stenographic  tran- 
script are  designated  "Tr."  References  preceding  a  semicolon 
are  to  the  Board's  findings ;  those  following  are  to  the  supporting 
evidence.  ,„  .    ' 


The  Company  had  information  concerning  miscon- 
duct of  many  strikers,  but  based  on  the  degree  of  mis- 
conduct refused  to  rehire  only  six  persons  named  in 
Exhibit  "A",  of  which  the  complainant  WilHs  Smith 
(hereinafter  "Smith")  was  one   [Tr.  105-107]. 

B.     Background  of  the  Complainant  Smith. 

Smith  was  a  leadman  in  the  Metal  Department  [R. 
10;  Tr.  6],  leading  from  twenty-five  to  thirty-five  em- 
ployees [Tr.  9].  As  such,  he  was  paid  a  thirty-cent 
an  hour  premium  [Tr.  33].  As  leadman,  Smith 
had  spoken  regularly  with  the  Production  Manager, 
Charles  Brewster  (hereinafter  "Brewster")  many 
times  on  personnel  matters  involving  his  department,  in 
the  same  manner  as  all  of  the  other  leadmen  in  the 
plant  [Tr.  7  and  32],  but  by  his  own  statement  was 
not  in  any  way  prominent  as  a  spokesman.  There  is 
some  question  whether  he  spoke  to  Brewster  on  the  day 
of  the  strike  [Tr.  7  and  98],  but  in  any  event  at  least 
one  other  leadman,  who  was  rehired,  did  the  same  thing 
[Tr.  9and  111]. 

C.     No  Evidence  of  Company  Antiunion  Animus. 

The  Company  was  not  charged  with,  nor  is  there 
an  iota  of  evidence  of  Company  antiunion  animus. 
There  is  absolutely  no  evidence  that  the  Company  dis- 
criminated against  persons  who  acted  as  spokesmen  for 
the  employees.  In  fact,  it  affirmatively  appears  that 
the  employer  did  reinstate  persons  who  acted  much 
more  prominently  as  spokesmen  for  the  employees,  in 
particular  Bob  Vincent   [Tr.  98-99,  lines  23-11]. 
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D.     Misconduct  Proven  to  the  Satisfaction  of  the 
Trial  Examiner. 

The  Trial  Examiner  found  that  the  complainant,  Wil- 
lis Smith,  engaged  in  the  following  misconduct : 

1.  He  threatened  the  lunch  wagon  driver  with 
physical  harm  if  he  returned  to  the  plant  and  called 
him  an  obscene  name,  "chicken  shit"  [R.  12,  lines 
27-40]. 

2.  He  called  a  subordinate  Rakow  a  "bastard" 
for  crossing  the  picket  line  [R.  15]. 

3.  He  blocked  a  vendor  truck  access  to  the 
plant  [R.  15,  lines  35-39]. 

E.     Misconduct  Not  Found  by  the  Trial  Examiner  but 
Conclusively  Shown  in  the  Record.^ 

In  addition  to  the  misconduct  found  by  the  Trial 
Examiner,  the  record  contains  conclusive  evidence  of 
the  following  additional  incidents  of  misconduct, 

1.  Threats  to  Rakow.  Arthur  Rakow  was  an  em- 
ployee in  the  department  of  which  Smith  was  the  lead- 
man  [Tr.  65,  lines  12-13].  Rakow  had  gone  out  on 
strike  the  first  day,  May  3  [R.  13;  Tr.  55].  However, 
he  returned  to  work  on  Wednesday,  May  4.  When  he 
came  out  of  work,  he  found  that  one  tire  of  his  car  had 
been  slashed,  and  the  other  punctured  [R.  13;  Tr.  55- 
56].  While  he  was  working  on  his  tires,  Smith  and 
another  striker  who  was  not  reinstated,  Tony  Jovee.  ap- 
proached him.     Smith  called  him  a  "bastard  and  a  son- 


-The  brief  for  Petitioner  states  that  the  Trial  Examiner  made 
"a  careful  analysis"  of  the  testimony  (Brief,  p.  7,  footnote  6). 
The  evidence  quoted  in  the  text  above  will  show  just  how 
"careful"  this  analysis  was. 


of-a-bitch/'  and  Smith  threatened  to  get  him  unless  he 
went  out  on  strike  [Tr.  56,  68-70].  The  Trial  Exam- 
iner's reasons  for  refusing  to  credit  the  testimony  of 
Rakow  are: 

(a)  "Rakow's  conflicting  testimony  as  to  wheth- 
er Smith  called  him  names  on  May  4"  [R.  14, 
lines  1-2].  The  Trial  Examiner  cited  no  con- 
flicts, and  Respondent  can  find  no  conflict  on  this 
point  whatsoever.  One  cannot  point  out  "where 
it  does  not  say  that  in  the  record,"  but  Rakow's 
testimony  can  be  read   [Tr.  56-57;  67-70]. 

(b)  "[Smith's]  frequent  use  of  the  passive 
tense  without  naming  Smith"  [R.  14,  lines  2-3]. 
Rakow  did  sometimes  use  the  passive  tense,  but 
his  meaning  was  never  unclear.    See,  e.g.: 

"A.  I  was  called  such  as  a  bastard  and  a  son  of 
of  a  bitch,  and  I  had  better  walk  out  on  the 
strike  or  they  were  going  to  get  me. 

Q.     Who  made  these  remarks  ? 

A.  Some  were  made  by  Willis  Smith,  and  some 
were  made  by  Tony,  and  a  few  other  people  that 
had  walked  up. 

Q.     Which  ones  were  made  by  Willis   Smith? 

A.  He  said  they  would  finally  wind  up  getting 
me,  if  I  didn't  walk  out  on  the  strike."  [Tr. 
56-57,  lines  23-6]. 

"Q.  Was  anything  said  as  you  passed  through 
the  line? 

A.     I  heard  one  voice  hollered  I  was  a  bastard. 

Q.     Did  you  recognize  who  made  that  remark? 

A.     Willis  Smith."   [Tr.  58,  lines  10-13]. 
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"Q.  And  you  heard  Willis  Smith  say,  *I  am 
going  to  get  you,  you  son  of  a  bitch,'  or  what 
did  you  hear  him  say? 

A.     I  was  sworn  at. 

Q.  Were  you  looking  at  Willis  Smith  when 
you  were  sworn  at? 

A.  No,  but  I  recognized  his  voice."  [Tr.  64, 
lines  16-20]. 

The  Trial  Examiner's  rejection  of  the  testimony 
of  Rakow  on  the  grounds  that  he  "tended  to  use  the 
passive  tense"  amounts  to  friviolity.  The  Trial  Exam- 
iner himself  stated  that  the  language  of  industrial  rela- 
tions is  not  necessarily  the  language  of  "polite  society." 
[R.  17,  lines  46-47].  However,  he  apparently  expects 
a  production  employee  to  be  aware  of  the  prejudices 
of  creative  writing  instructors  against  use  of  the  pas- 
sive tense.  There  never  was  any  question  as  to  whom 
Rakow  was  indentifying. 

In  addition,  the  Trial  Examiner  disregarded  the 
threat  because  "the  record  does  not  establish  that  Rakow 
told  any  representative  of  Respondent  about  the  inci- 
dent prior  to  the  refusal  to  reinstate  Smith."  [R. 
14,  lines  7-8].  The  record  could  not  be  clearer  to  the 
contrary.  Brewster  made  the  decision  not  to  reinstate 
Smith.  His  testimony  was  as  follows : 

"Q.  Now,  we  have  heard  testimony  this  morn- 
ing that  Willis  Smith  threatened  a  lunch  wagon 
driver,  threatened  Art  Rakow,  blocked  nonstriking 
employees  from  entering  the  plant.  Were  you 
aware  of  these  incidents  at  the  time  you  made  the 
decision  to  not  employ  Willis  Smith  ? 

A,     Yes,  I  was."   [Tr.   105-106,  lines  25-5]. 


— 6— 

2.  Obscene  Names  to  Female  Employees.  At  the 
end  of  the  work  shift  on  the  first  full  day  of  the 
strike,  Production  Manager  Brewster  was  standing  in 
front  of  the  plant  about  6  to  12  feet  from  Smith  [Tr. 
100,  Hues  9-11;  115,  lines  7-9].  Smith,  within  three 
feet  of  several  female  employees  called  them  "broad 
asses"  and  "bitches"  in  various  combinations  of  lan- 
guage [Tr.  100,  lines  22-24;  114-115,  lines  20-3]. 

Brewster's  testimony  as  to  the  language  used  was 
absolutely  positive,  as  was  his  identification  of  Smith. 
The  reasons  given  by  the  Trial  Examiner  for  refusal 
to  credit  Brewster's  testimony  are  as  follows : 

(a)  "It  seems  unlikely  that  Smith  would  make 
insulting  remarks  to  female  employees  in  the  pres- 
ence of  Sheriff's  Deputies"  [R.  13,  Hues  29-30]. 
First,  this  is  factually  incorrect.  This  incident 
took  place  at  the  mouth  of  the  alley  [Tr.  100, 
lines  4-8]  while  the  deputies  were  at  the  gate 
[Tr.  113,  lines  10-11]  which  is  about  50  to  60 
feet  away  [Tr.  41,  lines  9-10].  Second,  this  con- 
stitutes pure  speculation  and  in  fact  the  Trial 
Examiner  found  that  Smith  called  a  fellow  striker 
"bastard"  on  an  occasion  when  the  Sheriff's  Depu- 
ties were  present,  i.e.,  when  Smith  was  engaged 
in  blocking  access  to  the  plant  [R.  14,  lines  33-35; 
R.  15,  lines  17-19].  Third,  on  whether  it  is 
likely  Smith  used  this  language,  the  Trial  Exam- 
iner found  he  used  equally  obscene  language  earlier 
in  the  day  to  the  lunch  wagon  driver  [R.  12, 
lines  26-31]. 

(b)  "Brewster  evidenced  some  unreliability  in 
his  testimony  regarding  his  recognition  of  the  em- 
ployee standing  beside  Smith"  [R.  13,  Hues  31-32]. 
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The  Trial  Examiner  does  not  explain  in  any  way 
why  the  fact  that  Brewster  could  not  identify  an- 
other person  who  was  not  facing  him  proved  that 
he  could  not  recognize  Smith  who  was  standing 
only  six  feet  from  him  in  profile.  Brewster  knew 
Smith  well,  was  his  immediate  superior,  and  had 
numerous  conversations  with  Smith.  There  is  ab- 
solutely no  basis  in  the  record  to  doubt  his  identifi- 
cation of  Smith  [Tr.  101,  lines  4-10].  As  to  the 
employee  standing  next  to  Smith,  Brewster  merely 
testified  that  he  could  not  see  the  face  of  the  other 
individual  and  that  in  any  event  he  was  engaged 
in  watching  Smith  at  the  time  [Tr.  113,  lines  18- 
25]. 

(c)  Brewster's  testimony  "was  not  corroborated 
by  the  employees  to  whom  it  [the  obscene  remark] 
was  allegedly  addressed"  [R.  13,  lines  33-34].  As 
to  this  argument,  it  should  be  noted,  first  of  all, 
the  Trial  Examiner  has  been  completely  inconsist- 
ent in  that  he  has  repeatedly  accepted  the  testi- 
mony of  the  complainant  without  corroboration, 
though  by  the  complainant's  own  admission  such 
corroboration  was  available.  As  to  the  only  issue 
on  which  the  complainant  chose  to  present  corrob- 
oration, the  Trial  Examiner  found  against  the  com- 
plainant. But  more  important,  as  is  made  clear 
in  probably  the  leading  book  on  evidence,  "credibil- 
ity does  not  depend  on  numbers  of  zvitnesses."^  To 
require  the  employer  to  summon  every  witness  to  an 
incident  on  pain  of  losing  on  the  issue  of  credibil- 
ity will  only  go  to  infinitely  stretch  out  the  time 
involved  in  the  hearing  of  these  matters.    Further, 


^Wigmore,  Evidence,  §  2034  (3d  ed.  1940). 
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in  this  case,  to  add  to  the  undesirability  of  compell- 
ing one  member  of  the  work  force  unnecessarily 
to  testify  against  another,  it  would  require  women 
employees  to  give  extremely  embarrassing  testi- 
mony. Corroboration  was  not  necessary.  The  tes- 
timony of  the  Company  witness  Brewster,  was 
absolutely  certain. 

3.  Blocking  of  Nonstriking  Employees'  Access  to 
the  Plant.  Another  incident  which  the  Trial  Exam- 
iner refused  to  credit  involved  blocking  by  Smith  and 
other  striking  employees  of  access  to  the  Company  park- 
ing lot.  Access  to  the  parking  lot  is  obtained  by  a  long, 
narrow  alley  approximately  10  feet  wide.  On  the  south 
side  of  the  alley,  the  Terry  Coach  office  building  is  im- 
mediately adjacent  to  the  alley.  The  other  side  of 
the  alley  is  relatively  open,  blocked  at  points  by  poles, 
but  is  the  property  of  the  neighboring  plant  [Tr.  37-38, 
49-51]. 

Assistant  Production  Manager,  Wayne  George,  super- 
vised Smith  and  knew  him  well.  George  testified  that 
on  the  morning  of  May  5,  Smith  and  six  to  eight 
other  strikers  were  massed  in  this  ten-foot  wide  alley 
[Tr.  38,  43-44],  completely  blocking  it  [Tr.  42-43].  It 
was  necessary  to  ask  the  police  to  clear  the  way  [Tr. 
46,  lines  10-16].  Specifically,  one  employee  was  able 
to  obtain  access  to  the  plant  only  by  literally  forcing 
his  way  through  the  picket  line,  and  another  was  forced 
to  drive  his  car  over  the  property  of  the  adjacent  land- 
owner [Tr.  38,  58].  In  the  course  of  this  blocking. 
Smith  called  non-strikers  Rakow  and  Pearl  a  "bastard" 
and  a  "son  of  a  bitch"  and  threatened  them  [Tr.  39, 
51].     The  testimony  of  George  was  corroborated  fully 


by  Rakow  [Tr.  57-58,  59-66].  Smith  admitted  being 
present  at  the  plant  on  this  morning  and  even  seeing 
Pearl  come  into  work  but  denied  blocking  [Tr.  139- 
140].  Smith  said  "A  lot  of  times  I  would  walk  back 
and  forth  across  the  entrance,  real  slow  Hke"  [Tr.  28, 
lines  5-6]. 

The  Trial  Examiner  refused  to  find  Smith  guilty  of 
this  misconduct  due  to  lack  of  credibility  of  the  prin- 
cipal witness,  George  [R.  15,  lines  7-14].  The  Trial 
Examiner  concluded  that  George's  testimony  was  un- 
reliable first  because  while  George  testified  that  the 
pickets  blocked  the  alley,  he  also  admitted  that  they 
would  finally  move  when  cars  forced  their  way  through 
[R.  15,  lines  6-8].  There  is  nothing  confHcting  in  this 
testimony.  As  discussed  below,  the  cases  hold  block- 
ing is  established  even  though  ultimately  access  is  ob- 
tained. 

The  Trial  Examiner  further  discredited  George's  tes- 
timony because  George  apparently  misspoke  and  identi- 
fied Rakow  as  the  non-striking  employee  forced  to  tres- 
pass on  neighboring  land  on  one  occasion  [R.  15,  Hues 
8-10;  Tr.  38,  lines  19-20],  but  identified  the  person  in- 
volved as  Pearl  later  on  [Tr.  48,  lines  22-25].  This  sin- 
gle discrepancy  as  a  basis  for  discrediting  testimony 
is  ridiculous  in  that  the  record  clearly  shows  that  the 
identity  of  the  persons  involved  was  merely  stated  in 
passing,  was  not  considered  important,  and  was  not  in 
any  way  made  the  subject  of  further  examination  or 
cross-examination  by  counsel  to  clarify  the  identity  of 
the  non-strikers  involved  [see  e.g.,  Tr.  38,  lines  19- 
20;  48-49;  lines  22-6;  50,  lines  18-19;  and  51,  lines 
19-22]. 
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4.  Attempts  to  Pick  Fights.  Although  Brewster 
testified  unequivocally  that  Smith  cursed  and  invited 
nonstriking  employees  to  come  out  and  fight  [Tr.  102, 
118,  120,  124  and  127],  and  Smith  himself  admitted 
that  he  ''hollered  in  there  a  few  times  for  some  of  them 
to  come  on  out  and  join  us,  but  not  to  fight"  [Tr.  27, 
lines  20-24],  the  Trial  Examiner  refused  to  find  any 
misconduct  on  the  part  of  Smith  because  the  name  of 
the  specific  employees  threatened  was  not  given  and  Ra- 
kow  did  not  corroborate  Brewster's  testimony.  To  hold 
that  the  threats  were  not  proven  because  the  name  of 
specific  employees  was  not  given  indicates  complete 
misunderstanding  of  the  testimony.  Brewster  testified 
that  these  threats  were  made  to  the  work  force  in  gen- 
eral [Tr.  102-103,  lines  1-1;  127,  lines  8-15]. 

5.  Lack  of  Corroboration.  A  significant  hiatus  in 
the  record  should  be  noted.  With  the  exception  of  the 
coffee  truck  incident,  as  to  which  Smith  produced  as  a 
witness  his  half-brother.  Smith  did  not  produce  a  sin- 
gle corroborating  witness,  though  he  testified  that  at 
no  time  was  he  on  the  picket  line  alone,  and  there- 
fore without  benefit  of  a  witness  [Tr.  34].  It  should 
be  noted  that  the  Trial  Examiner  did  not  believe  the 
corroborating  witness  who  was  called. 


—11— 

ARGUMENT. 

The  ultimate  issue  in  this  cause  is  whether  there  is 
substantial  evidence  in  the  record  viewed  as  a  whole  to 
support  the  decision  of  the  Labor  Board  that  Smith  was 
entitled  to  reinstatement.  A  preliminary  determination, 
however,  must  be  made  of  exactly  what  misconduct  he 
engaged  in.    The  Board  found  that  he : 

1.  Threatened  a  lunch  wagon  driver  and  called  him 
obscene  names ; 

2.  Called  a  subordinate  an  obscene  name ;  and 

3.  Blocked  a  vendor's  truck. 

Respondent  has  pointed  out  that  the  record  conclusively 
showed  the  following  additional  acts : 

1.  Threatening  a  subordinate; 

2.  Calling  female  clerical  employees  obscene  names; 

3.  Blocking  employee  access  to  the  plant ;  and 

4.  Threatening  and  attempting  to  pick  fights. 

Petitioner  attempts  to  airily  dismiss  the  latter  inci- 
dents in  a  footnote  on  the  grounds  that  they  involved 
credibility  and  the  demeanor  of  the  witnesses  and  that 
this  determination  is  peculiarly  within  the  discretion  of 
the  Trial  Examiner.  The  Labor  Board's  own  decisions 
refute  this  argument.  The  Trial  Examiner  here  at  no 
point  relied  on  demeanor  as  a  reason  for  crediting  or 
discrediting  testimony,  but  rather  cited  (albeit  incor- 
rectly) objective  evidence  in  the  record.  Under  these 
circumstances,  the  Labor  Board  itself  attaches  no 
significance  to  the  finding  of  the  Trial  Examiner.  In 
Poinsett  Lumber  and  Manufacturing  Company,  (1964) 
147  N.L.R.B.  1197,  1198,  the  Board  stated  that  the 
policy  behind  attaching  great  weight  to  the  Trial  Ex- 
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aminer's  determination  of  credibility  is  that  "by  virtue 
of  his  direct  observation  of  witnesses  at  the  hearing 
[the  Trial  Examiner]  has  the  opportunity  to  observe 
and  evaluate  factors  of  appearance  and  demeanor  of 
witnesses."  However,  the  Board  went  on  to  state  that 
"therefore,  insofar  as  credibility  findings  are  based 
upon  factors  other  than  demeanor,  in  consonance  with 
the  policy  set  forth  in  Standard  Dry  Wall  Products, 
Inc.,  the  Board  will  proceed  with  an  independent  evalua- 
tion." 

Similarly,  in  R.  &  R.  Screen  Engraving,  Inc.,  (1965) 
151  N.L.R.B.  1579,  1582,  fn.  7  the  Board  stated 
"where,  as  here,  it  is  clear  that  the  Trial  Examiner's 
credibility  finding  is  based  on  a  statement  of  record 
rather  than  on  the  demeanor  of  witnesses,  the  Board 
deems  itself  equally  competent  to  resolve  questions  of 
credibility." 

As  to  the  function  of  Courts  of  Appeal  in  this  situa- 
tion, it  was  stated  in  N.L.R.B.  v.  Florida  Steel  Corp., 
(Tampa  Forge  &  Iron  Div.),  (5th  Cir.  1962)  308  F. 
2d  931,  936: 

"However,  we  do  not  read  Walton  to  say  that 
the  Examiner's  and  Board's  findings  as  to  credi- 
bility must  be  accepted  no  matter  how  implausible 
they  may  be.  This  cannot  be  so,  since  the  Board 
can  reject  the  Examiner's  findings,  [cite  omitted] 
and  this  Court  reviews  the  same  cold  record  as 
the  Board." 

N.L.R.B.  V.  Florida  Steel  Corp.  (Tampa  Forge 
&  Iron  Div.,  (5th  Cir.  1962)  308  F.  2d 
931,  936. 
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As  shown  above,  the  Trial  Examiner  simply  and 
plainly  made  errors.  He  stated  that  there  was  no 
testimony  where  the  testimony  was  unusually  explicit. 
He  claimed  inconsistencies,  but  cites  no  conflicting  testi- 
mony. It  is  extremely  significant  that  these  errors  in 
the  analysis  of  the  transcript  were  the  subject  of  ex- 
plicit exceptions  to  the  determination  by  the  Trial  Ex- 
aminer, but  that  Petitioner  has  not  made  the  slightest 
attempt  here  to  rehabilitate  or  sustain  the  Trial  Exam- 
iner in  this  regard.  By  a  reply  brief  before  the  Labor 
Board,  some  slight  effort  to  do  so  was  made,  but  the 
result  was  preposterous  and  the  Court  is  invited  to 
evaluate  it. 

Smith  Was  Properly  Denied  Reinstatement  Even  if 
He  Engaged  Only  in  the  Acts  of  Misconduct 
Found  by  the  Trial  Examiner. 

Cases  dealing  with  whether  an  employer  is  justified 
on  certain  facts  in  refusing  to  re-employ  a  striker  for 
misconduct  are  practically  infinite  in  number,  and  the 
particular  acts  of  misconduct  passed  upon  occur  in 
virtually  infinite  combinations.  The  Trial  Examiner 
stated  the  test  to  be  whether  the  misconduct  "is  so 
violent  or  of  such  serious  character  as  to  render  the 
employee  unfit  for  further  service"  (N.L.R.B.  v.  Illi- 
nois Tool  Works,  (7th  Cir.  1946)  153  F.  2d  811,  815- 
816),  or  whether  it  merely  constitutes  "a  trivial  rough 
incident"  occurring  in  "a  moment  of  animal  exuberance" 
(Milk  Wagon  Drivers  Union  v.  Meadowmoor  Dairies, 
Inc.,  (1941)  312  U.S.  287,  293). 

The  facts  in  this  case  are  as  follows :  The  com- 
plainant was  a  leadman,  paid  a  premium  rate  of  pay  to 
be  in  charge  of  a  specific  area  of  the  plant.     There 
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were  no  prior  negotiations  involved  to  raise  the  temper 
of  the  employees  or  in  any  way  to  justify  a  reprisal. 
Except  for  the  charge  herein  involved,  it  was  neither 
alleged  nor  proved  that  the  employer  had  any  anti- 
union animus.  Misconduct  was  of  such  a  degree  that 
the  employer  refused  to  re-employ  six  employees,  and 
though  a  charge  was  filed  as  to  all  six,  a  complaint 
was  issued  only  as  to  one.  Thus  at  most  the  employer 
is  charged  with  having  made  a  mistake  as  to  a  specific 
individual  in  the  context  of  general  misconduct. 

Respondent  submits  that  to  direct  it  to  reinstate  the 
complainant  in  the  light  of  the  proven  misconduct  would 
create  an  impossible  personnel  problem  in  the  plant. 
Complainant  is  supposed  to  supervise  individuals  that  he 
has  been  found  by  the  Trial  Examiner  to  have  called 
obscene  names.  He  threatened  and  used  obscene  names 
towards  other  employees,  including  females.  He  inter- 
fered with  vendors  dealing  with  respondent.  To  per- 
mit this  man  back  into  the  plant  with  all  back  pay  and 
full  status  is  to  place  a  premium  on  misconduct.  Again 
it  should  be  emphasized  that  there  was  absolutely  no 
justification  for  the  misconduct.  The  complainant  was 
engaging  in  misconduct  when  the  strike  was  less  than 
24  ours  old,  and  continued  it  for  days. 

Respondent  takes  strong  exception  to  the  portion  of 
the  Trial  Examiner's  opinion  which  suggests  that  be- 
cause respondent  did  not  discharge  every  employee  who 
used  profanity  or  obscenities,  respondent  may  not  con- 
sider such  language  as  part  of  a  sum  total  of  conduct 
justifying  discharge  [R.  8,  lines  35-45].  Such  opin- 
ions only  go  to  force  employers  to  fear  to  achieve  jus- 
tice for  fear  of  being  chastised  as  inconsistent. 
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Board  precedent  fully  supports  the  respondent's  posi- 
tion. The  cases  are  too  numerous  to  attempt  to  set 
forth,  so  respondent  will  set  only  two  cases  out  at 
length,  and  cite  others  reasonably  analogous : 

In  Brookville  Grove  Company,  (1955)  114  N.L.R.B. 
213,  enforced  sub.  nom.  N.L.R.B.  v.  Leach,  (3d  Cir. 
1956)  234  F.  2d  400,  the  employer  had  itself  com- 
mitted an  unfair  labor  practice.  Nevertheless  the 
Labor  Board  upheld  the  employer  in  its  refusal  to  re- 
hire four  strikers  in  the  following  language : 

"The  Trial  Examiner  found  that  these  4  com- 
plaining strikers  threatened  nonstrikers  with  acts 
of  violence  on  2  occasions.  According  to  testi- 
mony of  management  representatives  which  the 
Trial  Examiner  credited,  about  a  week  after  the 
strike  began,  just  after  some  strikers  had  returned 
to  work,  the  four  complainants  in  question,  while 
stationed  on  the  picket  line  in  front  of  the  Re- 
spondents' plant,  brandished  their  fists  and  shouted 
to  the  nonstrikers,  who  were  engaged  at  work 
inside  the  plant,  that  the  strikers  would  'kill'  them. 
"About  a  week  later,  the  same  four  strikers, 
while  on  the  picket  line,  shouted,  in  substance, 
as  employees  were  reporting  for  work  at  that  plant, 
that  the  strikers  would  have  help  the  next  day 
and  would  enter  the  plant  and  throw  out  the  non- 
strikers. 

"While  not  condoning  these  statements,  the  Trial 
Examiner  characterized  them  as  'idle  threats  not 
implemented  in  any  way.'  It  is  true  that  no  vio- 
lence occurred.  However,  if  these  threats  of  vio- 
lence had  been  made  by  agents  of  a  labor  organiza- 
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tion,  they  would  amount  to  conduct  which,  in  an 
appropriate  proceeding,  might  properly  be  viewed 
as  violative  of  Section  8(b)(1)(A)  of  the  Act. 
We  believe  that  the  conduct  of  the  four  complain- 
ants in  question  exceeded  permissible  bounds,  and 
shall  therefore  not  order  reinstatement  or  back  pay 
for  them." 

Brookville  Glove  Company,   114  N.L.R.B.  213, 
214-215. 

The  Labor  Board  has  also  held  that  blocking,  whether 
or  not  successful,  is  grounds  for  denial  of  reinstate- 
ment, making  clear  that  basing  the  decision  on  whether 
or  not  the  blocking  is  successful  would  be  unsound 
policy.  In  The  American  Tool  Works  Company,  (1956) 
116  N.L.R.B.  1681  the  Labor  Board  stated: 

"Thus  the  Trial  Examiner  found  that  when 
Harris,  a  junkyard  truck  driver,  came  to  the  plant 
for  a  load  of  scrap,  Hudson  stepped  in  front  of 
Harris'  truck  at  the  plant  gate  and  barred  its  en- 
trance during  the  period  of  time  that  another  picket 
came  to  the  side  of  the  truck  and  engaged  Harris 
in  conversation.  The  precise  nature  of  the  conver- 
sation is  not  clear,  but  Harris,  in  any  event,  did 
not  attempt  to  enter  the  plant.  After  first  phon- 
ing his  employer,  he  drove  away.  The  record  per- 
mits of  no  other  interpretation,  we  believe,  than 
that  by  placing  himself  before  the  truck,  in  the 
plant  gate,  Hudson  physically  and  forcibly  blocked 
entrance  to  the  plant  for  the  period  necessary  to 
dissuade  the  driver  of  the  truck  from  entering. 
Unlike  our  dissenting  colleague,  we  cannot  regard 
such  an  act  as  divorced  from  all  implication  of  a 
threat  of  physical  violence.  And  such  an  implica- 
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tion  is  obviously  not  negated  or  lessened  merely 
by  virtue  of  the  fact  that  the  driver  elected  not  to 
test  the  apparent  threat  by  attempting  to  enter, 
but  was  soon  dissuaded  and  turned  away.  There- 
fore, especially  in  view  of  Hudson's  blocking  of 
the  plant  entrance  to  Harris'  truck,  and  also  be- 
cause of  his  participation,  along  with  other  em- 
ployees likewise  found  to  have  been  properly  de- 
nied reinstatement  by  the  Respondent,  in  shouting 
profanities  through  the  plant  windows  at  non- 
striking  employees,  we,  as  did  the  Trial  Exam- 
iner, find  that  the  Respondent  did  not,  by  dis- 
charging and  refusing  to  reinstate  Henry  W.  Hud- 
son thereby  violate  the  Act." 

The  American  Tool  Works  Company^  116  N.L.- 
R.B.  1681,  1682. 

The  following  cases  sustain  denial  of  reinstatement 
on  reasonably  analogous  facts : 

Valley  Die  Cast  Corp.,  (1961)  130  N.L.R.B. 
508,  509,  enforced,  (6th  Cir.  1962)  303  F.2d 
64; 

Waycross  Machine  Shop,  (1959)   123  N.L.R.B. 

1331,   1335,  enforced  sub.  nom.  N.L.R.B.  v. 

Dell,  (5th  Cir.  1960)  283  F.2d  733; 
The  Rivoli  Mills,  Inc.,  (1953)  104  N.L.R.B.  169, 

171,  enforced,  (6th  Cir.  1954)  212  F.2d  792; 

Intertown  Corporation  (Michigan),  (1950)  90 
N.L.R.B.   1145,  1150. 

The  Trial  Examiner  distinguished  the  above  cases  as 
to  threats  as  "not  apposite,  since  they  involved  threats 
of  serious  violence"  [R.  7,  lines  39-40].  Smith  told 
Rakow  "they  were  going  to  get  [him]"   [Tr.  56,  lines 
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23-25] ;  he  told  the  lunch  wagon  driver  "you  better  not 
come  back  tomorrow,  chicken  shit"  [Tr.  75,  lines  4-5; 
S7,  lines  19-20] ;  he  shouted  at  nonstrikers  "you  son- 
of-a-bitch,  come  out  here  and  fight  like  a  man"  [Tr. 
102,  5-6].   This  certainly  threatens  serious  violence. 

The  Trial  Examiner  lightly  dismissed  threats,  ob- 
scenities, and  blocking  of  plant  access  as  "rough  trivial 
incidents"  [R.  9,  line  13].  How  can  an  employer  pos- 
sibly put  a  man  back  in  charge  of  35  employees  some 
of  whom  he  has  threatened  and  called  names,  to  work 
next  to  other  employees  he  has  challenged  to  fights,  and 
to  deal  with  third  party  vendors  whom  he  has  threat- 
ened and  blocked  with  a  pious  hope  that  everyone 
concerned  think  the  whole  thing  was  "trivial"?  Smith, 
without  provocation  of  any  sort,  put  himself  in  a  posi- 
tion such  that  it  is  absolutely  impossible  to  put  him 
back  to  work. 

Looking  at  the  entire  case,  the  position  of  Petitioner 
here  is  completely  inconsistent.  It  suggests  on  one  hand 
that  Respondent  refused  to  reinstate  Smith  because  he 
was  the  leader  of  the  strike.  Smith's  defense  to 
the  charges  of  misconduct,  however  is  that  he  was 
not  even  present  on  most  of  the  occasions.  For  ex- 
ample, he  testified  that  most  of  the  employees  went 
back  to  the  plant  the  second  day,  but  he  went  home 
[Tr.  20,  Hnes  9-14].  He  testified  he  was  only  intermit- 
tently present  on  the  picket  line  at  the  commencement 
of  work  [Tr.  34,  Hnes  13-22].  Thus  the  Labor  Board 
is  saying  for  the  purposes  of  determining  our  motiva- 
tion, Smith  was  the  leader  but  for  the  purposes  of 
determining  Smith's  participation  in  misconduct,  he  was 
not  even  present. 
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Conclusion. 

Wherefore,  Respondent  respectfully  submits  that  this 
Court  should  deny  enforcement  of  the  decision  of  the 
National  Labor  Relations  Board. 

Respectfully  submitted, 

Gibson,  Dunn  &  Crutcher, 
Hugh  J.  Scallon, 
By  Hugh  J.  Scallon, 
Attorneys  for  Respondent. 

Dated  July  11,  1968 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Hugh  J.  Scallon 
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Appellant, 
vs. 

St.  Regis  Paper  Company,  a  corporation, 

Appellee. 


BRIEF  FOR  APPELLANT. 


Jurisdictional  Statement. 

This  appeal  brief  is  a  consolidated  brief  from  the 
lower  court's  denial  of  the  appellant's  motion  for  pre- 
liminary injunction  [R.  530-535,  Appeal  22456]  and 
the  lower  court's  granting  of  the  appellee's  motion  for 
summary  judgment  [R.  14-30,  Appeal  22717].  The 
lower  court's  jurisdiction  for  both  of  these  appeals  is 
under  the  provision  of  Title  28,  U.S.  Code,  Sec.  1338- 
(a),  1338(b)  [R.  14,  lines  24-26].  This  court's  appellate 
jurisdiction  on  the  denial  of  the  preliminary  injunction 
is  based  on  28  U.S.C.  1292  (A-1),  the  notice  of  appeal 
having  been  filed  by  the  appellant  within  the  prescribed 
time  period  [R.  534].  This  court's  appellate  jurisdic- 
tion relative  to  the  granting  of  the  motion  for  sum- 
mary judgment  is  under  28  U.S.C.  1291;  the  notice  of 
appeal  having  been  filed  by  the  appellant  within  the 
prescribed  time  period  [R.  31]. 
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Statement  of  the  Case. 

This  litigation  revolves  around  the  appellant's  United 
States  Patent  No.  2,767,113,  Exhibit  I  to  the  complaint 
[R.  2-25].  The  complaint  includes  the  license  agree- 
ment between  the  parties  to  this  litigation  and  the  Plas- 
Ties  Corporation,  a  wholly-owned  subsidiary  of  the  ap- 
pellant at  the  time  the  complaint  was  filed  in  the  lower 
court  on  July  6,  1967.  The  agreement  between  the 
parties  appears  as  Exhibit  II  to  the  complaint  [R.  15- 
25].  The  agreement  includes  a  copy  of  the  price  list  of 
the  Plas-Ties  Corporation  for  the  licensed  item  that 
was  outstanding  at  the  time  the  agreement  was  entered 
into  [R.  25].  The  license  agreement  between  the  parties 
licensed  the  appellee  herein  under  the  appellant's  patent 
2,767,113  and  the  appellant's  confidential  "know-how" 
for  manufacturing  plastic  tie  strips  covered  by  the 
patent  in  suit.  Contemporaneous  with  the  entry  into 
the  written  agreement  the  parties  entered  into  an  oral 
agreement  to  maintain  prices  on  the  licensed  article  in 
accordance  with  the  prices  established  by  the  Plas-Ties 
Corporation  [R.  51-53,  149-150]. 

The  patent  in  suit  U.  S.  2,767,113  covers  the  plastic 
tie  strips  that  are  the  subject  of  the  license  agreement 
between  the  parties  and  the  method  of  manufacturing 
the  plastic  tie  strips.  Claim  1  of  this  patent  covers  the 
plastic  tie  strips,  while  the  remaining  claims  in  the 
patent  are  directed  to  the  method  of  manufacturing 
the  tie  strips.  The  appellant  is  the  owner  of  the  patent 
in  suit  and  the  confidential  know-how  developed  by  the 
Plas-Ties  Corporation  to  manufacture  the  tie  strips. 
Upon  entry  into  the  license  agreement,  the  appellee 
herein  followed  the  prices  maintained  by  the  Plas-Ties 
Corporation  on  the  licensed  tie  strips  until  the  summer 
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of  1966  at  which  time  the  Pollock  Paper  Company  Di- 
vision of  the  appellee  unilaterally  reduced  the  prices  be- 
low the  minimum  schedules  established  by  the  Plas-Ties 
Corporation  [R.  54 J.  This  breach  of  the  oral  price  fix- 
ing agreement  was  called  to  the  attention  of  the  appellee's 
Mr.  Lacy  [R.  120-122,  Appeal  22456]  and  pursuant  to 
a  conference  in  Los  Angeles  concerning  this  matter  the 
prices  were  re-established  by  the  Pollock  Paper  Com- 
pany Division  of  the  appellee  [R.  124-128,  Appeal 
22456] .  The  prices  were  reestablished  in  approximately 
August  1966  [R.  55].  The  prices  were  maintained  by 
the  appellee  until  May  1967  until,  once  again,  there 
was  a  unilateral  price  reduction  by  appellee's  Pollock 
Paper  Division  [R.  56,  130,  Appeal  22456].  In  view 
of  past  history,  the  appellant  attempted  to  have  the  ap- 
pellee re-establish  their  prices  to  no  avail  and  as  a  re- 
sult, a  notice  of  termination  of  the  agreement  was  sent 
to  the  appellee  [R.  130-132]  putting  them  on  notice 
with  respect  to  the  breach  of  the  oral  price  fixing  agree- 
ment. This  letter  from  Appellant  requested  that  the 
pricing  structure  be  re-established  or  the  patent  license 
and  the  "know-how"  agreement  would  be  cancelled  and 
the  appellee  would  be  considered  as  infringing  the  ap- 
pellant's patent  rights  and  misappropriating  the  ''know- 
how"  [R.  132,  Appeal  22456].  The  appellee  failed  to 
comply  with  the  appellant's  request  in  the  notice  of 
termination  and  therefore  the  complaint  was  filed  in 
this  action  on  July  6,  1967. 

The  complaint  charges  in  its  first  count  infringement 
of  U.  S.  Patent  2,767,113  and  in  the  second  count 
that  the  appellee  is  guilty  of  unfair  competition  in  the 
continuous  use  of  the  appellant's  know-how  in  the  manu- 
facture of  plastic  tie  strips  in  view  of  the  termination 
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of  the  agreement  between  the  parties.  Along  with  the 
filing  of  the  complaint  in  this  action  the  appellee  filed  a 
motion  for  preliminary  injunction  requesting  that  the 
St.  Regis  Paper  Company  be  enjoined  from  further  in- 
fringement of  the  patent  in  suit  and  unfair  competition 
and  misappropriation  and  use  of  the  appellant's  confi- 
dential know-how  relative  to  the  patented  tie  strips  [R. 
27].  The  motion  for  preliminary  injunction  was  denied 
by  the  court  in  a  written  opinion  [R.  530]. 

During  the  course  of  the  proceedings  of  the  motion 
for  preliminary  injunction,  the  appellee  filed  a  motion 
for  summary  judgment  [R.  233,  356].  The  appellee's 
position  on  the  motion  for  summary  judgment  was  to 
the  effect  that  the  license  agreement  between  the  parties 
was  not  effectively  terminated  and  accordingly  they 
were  shielded  from  the  claim  of  infringement  and  un- 
fair competition  by  means  of  the  license  agreement. 
In  addition,  in  an  attempt  to  show  that  there  were  no 
genuine  issues  of  fact  for  the  purposes  of  the  motion 
for  summary  judgment,  the  appellee  took  the  position 
that  the  issues  must  be  presumed  as  the  appellant  had 
presented  them  to  the  court  but  urged  that  evidence  of 
the  oral  price  fixing  agreement  entered  into  along  with 
the  written  agreement  was  barred  by  the  parole  evidence 
rule  [R.  339-341,  Appeal  22456]  and  that  the  oral  price 
fixing  agreement  violated  the  anti-trust  laws,  specif- 
ically the  Clayton  and  the  Sherman  Acts.  The  matter 
of  the  legality  of  such  a  price  fixing  agreement  as  well 
as  the  applicability  of  the  parol  evidence  rule  was  placed 
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in  issue  by  the  parties  as  a  result  of  the  motion  for 
summary  judgment.  The  lower  court  held  with  the 
appellee  with  respect  to  both  of  these  matters  in  grant- 
ing the  motion  for  summary  judgment  [R.  18,  22,  Ap- 
peal 22717]. 

Royal  has  appealed  from  the  District  Court's  ruling 
for  denying  its  request  for  a  preliminary  injunction  (Ap- 
peal No.  22456)  and  from  the  ruling  granting  St.  Regis 
summary  judgment  (Appeal  No.  22717).  The  appeals 
were  consolidated  for  the  purposes  of  expediting  the 
entire  review  of  these  matters. 

Issue. 

It  is  the  appellant's  position  that  at  the  time  it  en- 
tered into  the  written  licensing  agreement,  St.  Regis 
orally  agreed  that  it  set  the  prices  it  charged  for  the 
tie  strips  in  accordance  with  the  price  list  of  Plas-Ties 
and  that  the  failure  of  the  appellee  to  comply  with  this 
oral  agreement  constituted  a  material  breach  of  contract, 
entitling  it  to  terminate  the  license  agreement. 

It  was  the  appellee's  position  that  the  appellant's  pat- 
ent was  invalid,  and,  therefore,  that  it  would  be  an 
abuse  of  discretion  to  grant  the  appellant's  request  for 
a  preliminary  injunction.  Additionally,  insofar  as  the 
motion  for  summary  judgment  is  concerned,  it  conceded 
for  purposes  of  argument  that  the  parties  had  entered 
into  a  contemporaneous  oral  agreement  that  St.  Regis 
would  fix  its  prices  for  the  tie  strips  in  accordance  with 
Plas-Ties'  prices  but  took  the  position  that:     (1)   any 
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evidence  of  the  contemporaneous  oral  agreement  was 
barred  by  the  CaHfornia  parol  evidence  rule;  and  (2) 
the  price  fixing  agreement  was  illegal  and  unenforce- 
able because  of  the  anti-trust  laws,  specifically  the 
Clayton  and  Sherman  Acts. 

Therefore,  the  principal  issue  at  this  state  of  the  pro- 
ceedings is  whether  the  District  Court  correctly  ruled 
that,  as  a  matter  of  lazu,  it  was  barred  from  taking  any 
testimony  concerning  the  oral  price  fixing  agreement 
and  whether  such  agreement,  again  as  a  matter  of  law, 
violated  the  Clayton  and  Sherman  Acts. 

It  is  the  position  of  the  appellant  that  the  trial  court 
was  in  error  in  refusing  to  hear  the  evidence  and  de- 
ciding these  complex  questions  on  summary  judgment; 
furthermore,  the  court  actually  made  factual  determina- 
tions in  reaching  its  decision;  therefore,  summary 
judgment  was  all  the  more  an  improper  remedy. 

Specification  of  Errors. 

1.  The  District  Court  erred  in  holding  that  the  Cali- 
fornia parol  evidence  rule  barred  any  evidence  of  the 
contemporaneous  oral  agreement  to  fix  prices  and  of 
the  circumstances  surrounding  the  making  of  that  agree- 
ment. 

2.  The  District  Court  erred  in  ruling  as  a  matter 
of  law  that  no  authorized  representative  of  St.  Regis 
approved  or  ratified  the  oral  agreement  to  fix  prices. 

3.  The  District  Court  erred  in  ruling  as  a  matter  of 
law  that  it  was  illegal  for  Royal  to  require  St.  Regis  to 
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fix  its  prices  for  the  tie  strips  in  accordance  with  Plas- 
Ties  prices. 

4.  The  District  Court  erred  in  determining  as  a 
question  of  law  that  the  "know  how"  was  owned  by 
Plas-Ties  and/or  that  Royal  could  not  validly  con- 
tract to  make  this  available  to  St.  Regis. 

5.  The  District  Court  erred  in  not  finding  that  there 
were  no  material  issues  of  fact  as  required  by  Rule  56. 

6.  The  District  Court  erred  in  holding  that,  as  a 
matter  of  law,  the  contemporaneous  oral  agreement  to 
fix  prices  violated  the  Clayton  and  the  Sherman  Acts. 

7.  The  Court  abused  its  discretion  in  denying  the 
appellant's  request  for  a  preliminary  injunction  to  pre- 
serve the  status  quo  pending  a  determination  of  the  va- 
lidity of  the  appellant's  patent,  the  validity  of  the  oral 
price  fixing  agreement,  and  the  right  of  the  appellant 
to  terminate  the  license  agreement  because  of  the  ap- 
pellee's violation  of  the  price  fixing  agreement. 
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ARGUMENT. 

I. 
The  District  Court  Erred  in  Holding  That  the  Cali- 
fornia Parol  Evidence  Rule  Barred  Any  Evi- 
dence of  the  Contemporaneous  Oral  Agree- 
ment to  Fix  Prices  and  of  the  Circumstances 
Surrounding  the  Making  of  That  Agreement. 

On  pages  5-9  of  the  Memorandum  Decision  [R.  18- 
22,  Appeal  No.  22717],  the  District  Court  elaborated 
its  conclusion  that  the  California  parol  evidence  rule 
absolutely  prohibited  the  Court  from  receiving  any  evi- 
dence to  prove  the  existence  of  a  contemporaneous  oral 
agreement  to  fix  prices.  (Mixed  in  with  this  was  some 
discussion  about  the  lack  of  authority  of  the  Pollack 
officials  to  enter  into  such  an  agreement).  The  Court 
clearly  made  a  judgment  on  the  facts  on  this  issue,  e.g. 

"Thus,  the  matter  of  price  reduction  appears  to 
have  been  considered  in  the  document,  and  it  would 
seem  logical  to  include  a  price  fixing  agreement  at 
that  point.  It  does  not  appear  to  this  Court  that 
parties  similarly  situated  would  make  a  price  fix- 
ing agreement  a  separate  agreement."  [R.  21,  lines 
16-21,  Appeal  No.  22717]. 

One  could  scarcely  find  language  more  appropriate  to 
announce  a  decision  on  a  question  of  fact.  On  summary 
judgment,  the  question  of  what  is  "logical"  is  scarcely 
germane.  Rather,  it  is  what  inferences  most  favorable 
to  the  appellant  might  be  drawn  from  the  evidence. 
There  was  an  abundance  of  evidence  that  the  parties 
had  entered  into  a  contemporaneous  price  fixing  agree- 
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ment.     For  example,  Mr.  J.  R.  Johnson,  the  president 
of  Royal  testified  at  his  deposition  as  follows : 

"A  Yes.  Mr.  Gary,  the  patent  attorney  for  St. 
Regis,  and,  I  believe,  Mr.  Lacy  objected  strenuously 
on  including  anything  in  the  agreement  regarding 
price  fixing  because  they  said  that  we  would  prob- 
ably have  to  go  to  jail  as  it  was  illegal,  and  that 
they  would  not  put  anything  like  that  into  the 
agreement. 

"Mr.  Gary  would  not  permit  his  client  to  put  any- 
thing like  that  in  the  agreement.  And  I  said,  'Well, 
if  that  is  the  case  we  simply  can't  reach  an  agree- 
ment/ 

"Then  Mr.  Jacobs,  Mr.  Lacy  and  Mr.  Gary,  not 
once  but  many  times,  recited  to  me  that  'While 
we  can't  put  that  in  the  agreement,  you  have  our 
positive  assurance  at  all  times  that  we  will  respect 
your  prices.  There  may  come  a  time  when  we 
may  want  you  to  drop  prices,  and  in  such  event 
we  will  come  to  you  and  ask  you,  hut  if  you  don't 
think  you  can,  and  it  is  not  the  right  thing  to  do, 
then  we  will  stay  with  your  price.' 

"And  it  almost  got  humorous  because  not  once, 
but,  I  would  say,  15  times  in  the  course  of  those 
negotiations,  both  Mr.  Jacobs  principally,  and  a 
few  times  Mr.  Lacy,  referred  to  the  similar  under- 
standing that  they  had  with  another  company — I 
think  it  was  Marathon — on  another  product,  and 
that  they  were  very  ethical  people,  that  is,  Pollock, 
and  they  had  always  respected  the  other  person's 
pricing,  and  that  we  would  be  fools  to  cut  prices; 
they  did  not  do  that,  they  did  not  act  that  way, 
and  I  had  their  positive  assurance,  as  businessmen 
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and  gentlemen,  that  they  would  never  cut  our 
prices. 

"Our  attorneys  advised  me — Mr.  DaRin  or  Mr. 
Hale,  I  don't  remember  which — that  we  could  write 
into  the  agreement  something  to  protect  us  on 
prices.  And  I  said,  'Look,  I  feel  that  I  am  dealing 
with  people  who  are  honest.  If  they  have  a  con- 
cern of  this  kind  we  don't  need  it  in  the  agreement. 
I  have  absolute  faith  that  these  people  are  honest 
and  that  I  can  work  with  them  over  a  long  period 
of  time.  As  far  as  I  am  concerned,  we  have  a 
complete,  positive,  thorough  understanding  ex- 
pressed by  all  three  of  them  that  they  will  at  all 
times  respect  Royal's  pricing.' 

"Therefore,  we  did  not  write  it  in  the  agreement. 

"Q.  To  the  best  of  your  recollection,  that  was 
the  only  reason  that  the  matter  of  price  main- 
tenance, if  you  want  to  call  it  that,  was  not  in- 
cluded in  any  draft  of  the  agreement  ? 

"A.  Yes.  It  was  Mr.  Gary's  advice  to  Mr. 
Jacobs  and  Mr.  Lacy  that  he  would  not  let  them  as  a 
client  be  involved  in  an  illegal  action,  such  as  price 
fixing,  and  he  would  not,  absolutely,  let  them  write 
it  in  the  agreement. 

"So  I  said,  'Okay,  if  I  have  your  positive  as- 
surance. I  don't  think  there  is  anything  illegal 
about  it.'  My  reasoning  for  this  was  completely 
sound,  and  the  position  I  took  was  completely 
sound,  and  they  didn't  disagree  with  me  at  all. 
My  reasoning  was  we  are  a  small  company — 

"Q.     Is  this  what  you  expressed  to  them  ? 

"A.  Yes.  This  was  the  statements  that  I  made 
to  them,   essentially.      Our  company  was   a   small 
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company.  I  used  the  remark:  'We  are  giving  you 
our  birthright.  You  can' — that  is,  Pollock — 'can 
actually  give  this  product  away  if  you  wish  and 
thereby  enable  you  to  sell  more  bread  wrappings.' 
"So,  on  the  other  hand,  this  is  our  only  product 
in  Plas-Ties.  We  don't  make  bread  wrappings. 
We  don't  make  anything  else.  So  I  must  have 
protection  on  pricing  because  if  I  don't  I  might 
just  as  well  put  a  gun  to  my  head."  [Johnson  Depo- 
sition, p.  37,  line  18,  to  p.  39]. 

Furthermore,  the  District  Court  expressly  found, 
"After  the  execution  of  the  license  agreement,  defend- 
ant did,  until  about  February  1966,  maintain  its  prices 
for  the  products  manufactured  under  the  patented  proc- 
ess in  line  with  those  of  Plas-Ties  Corporation."  [R. 
17,  Hues  25-28,  Appeal  22717].  This  is  most  persuasive 
evidence  of  the  existence  of  a  contemporaneous  oral 
agreement  in  price  fixing.  It  is  the  undisputed  conduct 
of  the  parties  to  the  agreement  before  there  was  any 
controversy.  They  best  know  what  they  intended  by 
their  deal  and  their  conduct  is  evidence  of  that  intention, 
irrespective  of  the  language  of  the  agreement. 

"The  acts  of  the  parties  under  a  contract  afford 
one  of  the  most  reliable  means  of  arriving  at  their 
intention,  and,  while  not  conclusive,  the  construc- 
tion thus  given  to  a  contract  by  the  parties  before 
any  controversy  has  arisen  as  to  its  meaning  will, 
when  reasonable,  be  adopted  and  enforced  by  the 
courts.  .  .  . 

The  reason  underlying  this  rule  is  that  it  is  a 
court's  duty  to  give  effect  to  the  intention  of  the 
parties  where  it  is  not  wholly  at  variance  with 
the  correct  legal  interpretation  of  the  terms  of  the 
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contract,  and  the  practical  construction  placed  by 
the  parties  on  the  instrument  is  the  best  evidence 
of  their  intention." 

12  Cal.  Jur.  2d  341,  342,  Contracts,  Section  129. 

As  a  matter  of  fact,  in  making  its  ruling  on  the  mo- 
tion for  summary  judgment,  the  District  Court  con- 
ceded that  there  was  evidence  which  would  support  a 
finding  that,  at  the  time  they  entered  into  the  licensing 
agreement,  the  parties  entered  into  an  oral  price  fixing 
agreement.  However,  the  Court  felt  that  it  was  barred 
by  the  California  parol  evidence  rule  from  receiving  any 
evidence  of  this  agreement. 

This  is  a  misconception  of  what  the  parol  evidence 
rule  in  California  is.  One  can  always  prove  the  ex- 
istence of  a  contemporaneous  oral  agreement  which 
is  not  inconsistent  with  the  terms  of  the  written  agree- 
ment. Moreover,  it  is  almost  always  necessary  for  the 
Court  to  hear  all  of  the  testimony  about  the  negotia- 
tions leading  up  to  the  agreement  before  it  can  de- 
termine, as  a  question  of  fact,  whether  or  not  the  parol 
evidence  rule  applies.  This  doctrine  was  recently  reaf- 
firmed by  the  California  Supreme  Court  in  the  case  of 
Master  son  v.  Sine  (February  1968)  68  A.C.  223, 
where  the  Court  said  at  pages  227-228  : 

".  .  .  The  requirement  that  the  writing  must  ap- 
pear incomplete  on  its  face  has  been  repudiated  in 
many  cases  where  parol  evidence  was  admitted 
'to  prove  the  existence  of  a  separate  oral  agree- 
ment as  to  any  matter  on  which  the  document  is 
silent  and  which  is  not  inconsistent  with  its  terms' 
— even  though  the  instrument  appeared  to  state  a 
complete    agreement.    (E.g.,    American    Industrial 
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Sales  Corp.  v.  Airscope,  Inc.  (1955)  44  Cal.2d 
393,  397  [282  P.2d  504,  49  A.L.R.2d  1344]; 
Stockhnrger  v,  Dolan  (1939)  14  Cal.2d  313,  317 
[94  P.2d  33,  128  A.L.R.  83]  ;  Crawford  v.  France 
(1933)  219  Cal.  439,  443  [27  P.2d  645] ;  Biickner 
V.  A.  Leon  &  Co.  (1928)  204  Cal.  225,  227  [267 
P.  693]  ;  Sivers  v.  Sivers  (1893)  97  Cal.  518,  521 
[32  P.  571];  cf.  Simmons  v.  California  Institute 
of  Technology  (1949)  34  Cal.2d  264,  274  [209 
P. 2d  581].)  Even  under  the  rule  that  the  writing 
•alone  is  to  be  consulted,  it  was  found  necessary  to 
examine  the  alleged  collateral  agreement  before  con^ 
chiding  that  proof  of  it  was  precluded  by  the  writ- 
ing alone. ^'  (Emphasis  added). 

See  also: 

American  Industrial  Sales  Corp.  v.  Airscope  Inc., 
(1955)  44  Cal.  2d  393,  397,  282  P.  2d  504, 
49  A.L.R.  2d  1344. 

In  its  comments  on  the  applicability  of  the  parol  evi- 
dence rule,  the  District  Court  said : 

"It  does  not  appear  to  this  Court  that  parties 
similarly  situated  would  make  a  price  fixing  agree- 
ment a  separate  agreement"   [R.  21,  Hues  19-21]. 

Nonetheless,  there  was  evidence  in  the  record  that  this 
is  just  exactly  what  they  did.  Therefore,  the  Court 
was  wrong  in  reaching  the  foregoing  conclusion  on  sum- 
mary judgment.  Moreover,  the  Court's  observations 
overlook  one  other  very  significant  fact.  The  royalty 
that  St.  Regis  pays  to  Royal  is  based  upon  the  prices 
charged  by  Plas-Ties.  This  is  most  unusual.  It  is 
much    more    common    for    a    licensee's    royalty    to    be 
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determined  by  its  own  prices.  Therefore,  the  fact  that 
St.  Regis'  royalties  were  to  be  determined  by  Plas-Ties' 
prices  strongly  suggests  that  there  may  have  been  some 
collateral  agreement  between  the  parties  tying  St.  Regis' 
prices  to  those  of  Plas-Ties. 

At  any  rate,  on  summary  judgment,  it  was  not  the 
Court's  function  to  determine  what  was  "logical." 
Its  only  duty  was  to  determine  what  possible  inferences 
might  arise  from  the  evidence.  If  there  was  evidence 
which  would  support  a  finding  that  there  was  a  col- 
lateral oral  price  fixing  agreement,  the  Court  should 
have  disregarded  any  contrary  evidence  on  the  motion 
for  summary  judgment. 

11. 
The  District  Court  Erred  in  Holding  as  a  Matter  of 
Law  That  No  Authorized  Representatives  of  Ap- 
pellee Executed  or  Approved  the  Oral  Agree- 
ment to  Fix  Prices. 

The  question  of  whether  or  not  Messrs.  Lacy,  Jacobs 
and  Gary  had  authority  to  enter  into  an  oral  agreement 
in  behalf  of  Pollock  and/or  St.  Regis  to  fix  prices  was 
most  certainly  a  question  of  fact.  They  were  admit- 
tedly employees  of  Pollock  sent  out  to  negotiate  a  li- 
censing arrangement  with  Royal  and  they  exercised 
considerable  authority  in  the  matter.  For  example, 
Mr.  Lacy  gave  Royal  a  check  for  $20,000.00  long  be- 
fore the  licensing  agreement  was  formally  ratified  in 
New  York: 

"A.  Well,  we  showed  them  how  to  manufacture 
our  product,  and  believe  me,  there's  considerable 
confidential  know-how.  Evidently  Pollock  agreed 
with  us  there  was  confidential  know-how,  because 
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when  the  agreement  was  signed  in  Los  Angeles  on 
May  2nd,  I  believe  it  was,  or  May  1st,  by  then 
Lacy  and  myself  and  Jerry  Bower,  we  would  not 
let  Lacy  even  see  our  plant  until  we  received  the 
initial  payment,  which  I  think  was  $20,000.  It 
wasn't  until  Lacy  signed  the  agreement  in  my  of- 
fice in  Pasadena  and  gave  me  the  $20,000  check 
that  I  even  let  him  in  the  door. 

"Now,  he  must  have  been  of  the  opinion  there's 
something  pretty  worthwhile  here  or  he  wouldn't 
have  done  that."  [Johnson  Deposition,  p.  91,  line 
22,  top.  92,  line  5]. 

"Q.  You  have  referred  to  a  $20,000  payment 
for  this  know-how.  Plas-Ties  did  receive  a  $20,000 
payment  ? 

A.  Ben  Lacy  gave  me  this,  and  it  was  then  that 
I  permitted  him  to  visit  the  plant,  which  was  May 
3rd,  which  is  contained  in  one  of  the  exhibits  here. 
We  did  not  let  him  visit  our  plant  until  we  got  the 
money."  [Johnson  Deposition,  p.  95,  line  25,  to  p. 
96,  line  5]. 

Mr.  Johnson  went  on  to  testify  as  to  his  understanding 
as  to  the  formal  approval  of  the  agreement  by  St. 
Regis  headquarters  as  follows : 

"Q.  Mr.  Johnson,  with  respect  to  this  license 
agreement  that  you  entered  into  with  the  St.  Regis 
Paper  Company  do  you  recall  when  it  was  signed 
by  the  different  individual  and  where? 

"A.  I  think  it  was  signed  May  2nd,  1963.  It 
was  signed  in  our  offices  at  201  South  Lake  Street 
by  Mr,  Bower,  Mr.  Lacy  and  myself,  then  for- 
warded routinely  to  New  York  for  the  signature 
of  St.  Regis. 
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"Q.  Did  the  officers  of  the  Pollock  Division 
represent  in  any  fashion  what  the  problems  would 
be,  if  any,  with  respect  to  obtaining  St.  Regis'  ap- 
proval or  signatures,  or  otherwise  ? 

"A.  Yes.  Mr.  Jacobs  originally  said  in  our 
negotiation  meetings,  and  then  ,at  the  time  of  signa- 
ture Mr.  Lacy  repeated,  that  while  their  signatures 
comprised  the  complete  agreement,  because  they 
were  a  division  of  St.  Regis  they  were  required 
to  send  it  in  for  what  they  referred  to  as  just  the 
routine  and  necessary  formality  of  having  the 
president  of  St.  Regis  sign  the  agreement. 

"They  assured  me,  and  of  course  it  came  to  pass, 
that  there  were  no  problems  raised  by  St.  Regis 
whatsoever."  [Johnson  Deposition,  p.  100,  lines 
2-22]. 

Furthermore,  as  found  by  the  District  Court,  the  ap- 
pellee, fixed  its  prices  in  accordance  with  the  oral  agree- 
ment for  a  continuous  period  of  almost  three  years; 
then,  when  St.  Regis  reduced  its  prices,  and  Royal  com- 
plained, the  former  raised  them  to  Plas-Ties ! 

These  facts  alone  warrant  an  inference  that  the  ap- 
propriate officials  of  St.  Regis  approved  of  and  ratified 
the  oral  agreement. 

Finally,  the  appellee  clothed  Messrs.  Lacy,  Jacobs  and 
Gary  with  ostensible  authority  to  make  the  deal,  in- 
cluding the  oral  agreement.  Having  done  so  and  hav- 
ing enjoyed  the  fruits  of  the  bargain  for  so  long  a 
time,  it  should  not  now  be  heard  to  say  that  their  rep- 
resentatives had  no  authority  to  do  the  very  thing  they 
were  sent  out  to  do.  For,  it  must  be  remembered  that 
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"An  agent  may  bind  his  principal  by  acts  within 
the  scope  of  his  ostensible  authority.  Ostensible 
authority,  or  apparent  authority  as  it  is  often 
termed,^  is  that  authority  which  a  principal,  inten- 
tionally or  by  want  of  ordinary  care,  causes  or  al- 
lows a  third  person  to  believe  the  agent  to  possess.^ 
This  is  the  embodiment  of  a  well-established  com- 
mon-law principle  which  has  been  called  the  foun- 
dation of  the  law  of  agency.^  By  its  application, 
an  ostensible  agency  exists  where  the  business  done 
by  the  supposed  agent,  so  far  as  it  is  open  to  the 
observation  of  third  parties,  is  consistent  with  the 
existence  of  an  agency,  and  where,  as  to  the  trans- 
action in  question,  the  party  dealt  with  is  justi- 
fied in  believing  that  an  agency  exists.®  If  a 
principal  by  his  conduct  has  led  others  to  believe 
that  he  has  conferred  authority  upon  an  agent,  he 
cannot  be  heard  to  assert,  as  against  third  persons 
who  have  relied  thereon  in  good  faith,  that  he  did 
not  intend  to  confer  such  power. ^*^ 

The  doctrine  is  based  upon  the  equitable  prin- 
ciples of  estoppel  in  pais,^^  and  stands  as  a  shield 
against  the  working  of  an  unjust  injury  to  third 
persons. ^^  Moreover,  the  general  doctrines  of  es- 
toppel unquestionably  apply  to  agencies,  for  it  has 
been  held  that  an  act  of  the  principal  which  op- 
erates as  an  estoppel  in  pais  confirms  an  act  of 
his  agent  done  without  authority,^^  and  that  the 
agent  himself  will  be  estopped  by  his  own  declara- 
tions of  agency  to  deny  that  he  was  acting  for  his 
principal. ^^" 

3  Cal.  Jur.  2d  693-694,  Agency,  Section  47. 
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Mr.  Johnson  testified  if  the  appellee's  representatives 
were  unwilling  or  unable  to  enter  into  an  agreement  on 
price  fixing  ".  .  .  Well,  if  that  is  the  case  we  simply 
can't  reach  an  agreement."  Therefore,  the  extent  of  the 
authority  of  Messrs.  Lacy,  Jacobs  and  Gary  to  enter 
into  a  contract,  whether  St.  Regis  ratified  the  contract, 
or  whether  St.  Regis  should  be  estopped  from  asserting 
the  parol  evidence  rule  are  all  questions  of  fact.  The 
District  Court  improperly  decided  these  questions  as 
matters  of  law  in  granting  summary  judgment. 

III. 
The  District  Court  Erred  in  Ruling  as  a  Matter  of 
Law  That  It  Was  Illegal  for  Royal  to  Require 
St.  Regis  to  Fix  Its  Prices  for  the  Tie  Strips 
in  Accordance  With  Plas-Ties'  Prices. 

In  discussing  the  anti-trust  features  of  the  case,  the 
District  Court  in  almost  shocked  incredulity  stated : 

".  .  .  such  oral  price  fixing  agreement  could  have 
no  legal  effect  since  it  violates  the  Sherman  and 
Clayton  Acts'  prohibition  against  agreements  in  re- 
straint of  trade  iti  that  it  would  require  defend- 
ant to  sell  its  products  made  under  the  patented 
process  at  the  price  fixed  by  Plas-Ties  Corporation, 
an  entirely  separate  corporation  from  plaintiff." 
(Emphasis  added).  [R.  22,  lines  10-20,  Appeal 
No.  22717]. 

There  was  ample  evidence  in  the  record  to  support 
an  inference  that  Royal  had  at  least  the  power  and  in 
fact,  did,  set  Plas-Ties  prices.     Even  by  the   District 
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Court's  reasoning,  Plas-Ties  was  not  a  conventional  li- 
censee of  Royal;  therefore,  it  would  be  necessary  to 
hear  all  of  the  evidence  on  this  question  before  deciding- 
just  exactly  what  the  relationship  between  Royal  and 
Plast-Ties  was.  Only  after  such  a  factual  determina- 
tion would  the  trial  Court  be  in  a  position  to  decide  the 
applicability  of  the  General  Electric  doctrine. 

Whether  Plas-Ties  was  "an  entirely  separate  corpora- 
tion from  plaintiff"  was  a  question  of  fact.  However, 
if  it  be  conceded  that,  under  the  doctrine  of  United 
States  V.  General  Electric  Co.,  272  U.S.  476  (1926)  case 
a  patentee  may  require  its  licensees  to  sell  the  patented 
item  at  an  agreed  price,  the  patentee  is  free  to  use  any 
standard  that  it  wants  to  set  its  price.  There  is  nothing 
illegal  in  having  the  fixed  price  be  determined  by  one 
particular  licensee,  especially  when  at  the  time  the  sec- 
ond licensing  agreement  is  entered  into,  the  particular 
licensee  is  the  only  manufacturer  of  the  patented  item. 
A  patentee  might  have  such  confidence  in  the  ability  of 
its  first  licensee  to  exploit  the  market  that  it  is  willing 
to  let  the  licensee  set  its  own  prices.  (It  is  not  sug- 
gested that  this  is  the  situation  in  the  case  at  bar.) 
If  the  patentee  insists  that  a  second  licensee  must 
agree  to  set  its  prices  at  those  of  the  first  li- 
censee, the  second  licensee  is  free  to  accept  or  reject 
this  proposal.  Having  done  so,  it  cannot  violate  that 
agreement  with  impunity.  It  must  accept  the  burdens 
as  well  as  the  benefits  of  the  contract.  It  is  no  con- 
cern of  the  trial  Court  that  the  patentee  chose  the 
prices  of  its  first  licensee  as  the  standard  to  which  a 
subsequent  licensee  must  comply. 
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IV. 
The  Court  Erred  in  Determining  as  a  Question  of 
Law  That  the  "Know  How"  Was  Owned  by 
Plas-Ties  and/or  That  Royal  Could  Not  Validly 
Contract  to  Make  This  Available  to  St.  Regis. 

One  of  the  major  predicates  of  the  District  Court's 
opinion  is  its  determination  that  the  "know  how"  was 
owned  by  Plas-Ties,  not  Royal;  that  Plas-Ties  was  a 
separate  entity  from  Royal;  and  accordingly,  the  Court 
seemed  to  conclude  that  nothing  Royal  did  about  this 
''know  how"  would  be  effective  as  regards  St.  Regis 
absent  some  overt  act  of  concurrence  by  Plas-Ties.  The 
vice  of  this  reasoning  is  that  the  Court  in  effect 
made  determination  of  fact  to  reach  this  result.  For 
example,  the  Court  stated : 

"Actually,  the  second  count  makes  clear  that  the 
'know  how'  is  the  know  how  of  Plas-Ties  Corpora- 
tion, now  a  wholly  owned  subsidiary  of  plaintiff; 
Plas-Ties  is  not  a  party  to  this  action"  [R.  15, 
lines  1-4,  Appeal  22717]. 

The  foregoing  conclusion  is  one  of  fact  that  just 
might  possibly  be  wrong.  For  example,  the  recitals  in 
the  licensing  agreement  state  clearly  and  unequivocally 
that  Royal  owns  the  "know  how".  Paragraph  3  states 
that  Royal  will  furnish  certain  information,  actually 
"know  how",  to  Pollock.  Paragraph  4  binds  Pollock 
to  reimburse  Royal  should  the  latter's  people  incur 
travelling  expenses  in  telling  Pollock  know  how.  By 
Paragraph  11,  Pollock  binds  itself  to  Royal  to  hold 
Royal's  "know  how"  in  confidence.  Hence,  the  ex- 
press language  of  the  Hcensing  agreement  constitutes 
substantial  evidence  that  Royal,  not  Plas-Ties,  owned 
the  "know  how"   that  was   the   subject  matter   of   the 
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contract.  Therefore,  the  District  Court's  references  to 
the  fact  that  Plast-Ties  owned  the  "know  how"  and  the 
conclusions  the  Court  drew  therefore  are  altogether  im- 
proper to  sustain  a  summary  judgment  because  the  own- 
ership of  the  "know  how"  between  Royal  and  Plas-Ties 
was  certainly  a  question  fact. 

However,  of  more  fundamental  importance  is  the 
fact  that,  irrespective  of  who  owned  the  "know  how", 
Royal  was  free  to  enter  into  an  agreement  with  St. 
Regis  to  furnish  the  "know  how"  to  it.  It  would  then 
be  Royal's  problem  to  comply  with  this  contractual  ob- 
ligation. There  is  no  complaint  that  it  failed  to  do  so; 
therefore,  one  reasonable  conclusion,  at  this  stage  of  the 
proceedings,  is  that  Royal  acquired  whatever  "know 
how"  it  needed  to  meet  its  end  of  the  bargain;  and 
therefore,  it  can  complain  of  St.  Regis'  continuing  to 
use  this  "know  how"  in  the  event  the  latter  breached 
its  contract. 

In  short,  ownership  of  the  "know  how"  is  essentially 
immaterial  in  this  lawsuit  insofar  as  St.  Regis  is  con- 
cerned. 

V. 
The  Court  Erred  in  Granting  the  Defendant's  Mo- 
tion  for   Summary   Judgment   in   Not   Finding 
That  There  Were  No  Material  Facts  in   Dis- 
pute as  Required  by  Rule  56. 

It  is  basic  law  that  summary  judgment  is  a  drastic 
remedy  which  must  be  denied  if  there  is  a  genuine  issue 
as  to  a  single  material  issue  of  fact.  Hycon  Mfg.  Co.  v. 
H.  Koch  and  Sons  (1955),  219  F.  2d  353;  Cee-Bee 
Chemical  Co.  Inc.  v.  Delco  Chemical  Inc.,  (1958)  263 
F.  2d  150;  Walker  v.  General  Motors  Corp.,   (1966) 
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362  F.  2d  56.  In  the  case  at  bar  there  were  material 
issues  of  fact  in  dispute.  Even  the  appellee  conceded 
as  much  in  its  memorandum  of  points  and  authorities  in 
support  of  its  motion  for  summary  judgment : 

"The  written  license  agreement,  the  relationship  of 
the  parties,  and  the  informal  license  between  Royal 
and  Plas-Ties  are  all  controverted  facts."  [R.  2, 
line  1 ;  R.  3,  line  1,  Appeal  22719]. 

Additionally,  the  appellee  vigorously  disputed  the  va- 
lidity of  Royal's  patent.  St.  Regis  conceded  that  these 
issues  of  fact  existed,  but  took  the  position  that  there 
was  no  legitimate  issue  of  fact  on  the  narrow  grounds 
under  which  it  sought  relief  [R.  507,  508  Appeal 
22456].  The  District  Court  did  not  make  a  blanket 
finding  that  there  was  no  material  issue  of  fact ;  instead, 
in  its  memorandum  decision  which  the  Court  said,  ".  .  . 
constitutes  the  findings  and  conclusions  of  the  Court 
upon  the  motion  for  summary  judgment"  [R.  27,  Appeal 
22717],  the  Court  made  the  following  statements: 

"There  are  no  material  facts  which  are  in  dispute 
upon  the  question  as  to  whether  or  not  defendant 
still  has  a  valid  license  to  use  the  potential  process 
and  the  'know  how'  "  [R.  17,  Hues  2-6,  Appeal 
22717]. 

"As  stated  before  there  are  no  material  disputed 
facts  herein  for  the  purposes  of  the  motion  for  sum- 
mary judgment.  The  Court  need  not  go  into  the 
question  as  to  whether  or  not  the  patent  is  valid 
or  invalid."    [R.   26,   lines  3-6,   Appeal  22717]. 

It  is  doubtful  that  these  remarks  constitute  com- 
pliance with  the  technical  rule  enunciated  by  this  Court 
in  Neff  Instrument   Corp.  v.   Cohu  Electronics,  Inc., 
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(CA  9,   1959)   269  F.  2d  668,  where  the  Court  said 
at  page  673 : 

''.  .  .  Yet  on  this  record  the  district  court  granted 
a  motion  for  summary  judgment,  apparently  feel- 
ing the  moving  party  had  met  and  sustained  its 
burden. 

'On  a  motion  for  summary  judgment  the  bur- 
den of  establishing  the  nonexistence  of  any  gen- 
uine issue  of  fact  is  upon  the  moving  party,  all 
doubts  are   resolved  against   him,   and  his   sup- 
porting affidavits   and   depositions,   if   any,   are 
carefully  scrutinized  by  the  court.  *  *  *  On  ap- 
peal from  an  order  granting  a  defendant's  mo- 
tion for  summary  judgment  the  circuit  court  of 
appeals   must   give   the   plaintiff   the   benefit   of 
every    doubt.'    Walling    v.    Fairmont    Creamery 
Co.,  8  Cir.,  1943,  139  F.2d  318,  322. 
We  cannot  agree  with  the  lower  court's  implicit 
conclusion  that  no  material  issue  of  fact  remained 
before   him.     We   would   find   error,    had   such   a 
finding  been  made. 

But  here  no  such  broad  finding  was  made  below. 
The  court  found:  'That  as  to  each  of  the  facts 
hereinafter  specifically  found,  there  is  no  genuine 
issue.'  No  finding  was  made  that  there  were  no 
other  material  facts  in  issue  which  were  not  specif- 
ically found  upon.  See  New  &  Used  Auto  Sales, 
Inc.  V.  Hansen,  9  Cir.,  1957,  245  F.2d  951,  953; 
Sequoia  Union  High  School  Dist.  v.  United  States, 
9  Cir.,  1957,  245  F.2d  227.  See  Also,  Byrnes  v. 
Mutual  Life  Ins.  Co.,  9  Cir..  1954,  217  F.2d  497, 
500,  and  cases  quoted  therein. 


We  affirm  the  technical  rule,  sufficient  in  itself 
to  require  reversal  in  this  case,  that  the  court  he- 
low  made  no  finding  that  'there  is  no  genuine  issue 
as  to  any  material  fact,'  as  the  rule  requires  before 
a  summary  judgment  may  he  granted.''  (Emphasis 
added). 

The  Neff  case  is  authority  for  reversal  in  the  case  at 
bar. 

VI. 
The   District   Court  Erred  in  Holding   That,   as  a 
Matter    of    Law,    the    Contemporaneous    Oral 
Agreement  to  Fix  Prices  Violated  the  Clayton 
and  the  Sherman  Acts. 

The  District  Court  ruled  that  the  oral  price  fixing 
agreement  was  unenforceable  because  it  violated  the 
Clayton  and  Sherman  Acts  in  requiring  St.  Regis  to  fix 
its  prices  in  accordance  with  those  of  Plas-Ties,  "an 
entirely  separate  corporation  from  plaintiff"  in  the 
court's  language.  The  relationship  of  Royal  to  Plas- 
Ties,  particularly  as  regards  the  prices  the  latter  was  to 
charge  for  the  tie  strips,  was  a  question  of  fact  which 
could  be  determined  only  after  the  trial  court  heard  all 
of  the  evidence  on  the  question.  For  example,  at  the 
time  the  license  with  St.  Regis  was  entered  into,  Royal 
owned  80%  of  Plas-Ties,  it  totally  directed  its  corporate 
affairs,  even  to  the  point  where  it  was  necessary  for 
Plas-Ties  to  have  the  consent  of  Royal  in  order  to 
change  its  prices. 

One  of  the  basic  questions  of  fact  that  the  Court  had 
to  decide  before  it  properly  should  reach  the  anti-trust 
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features  of  the  case  was  whether  or  not  Plas-Ties  had 
the  right  to  set  its  own  prices.  If  Royal  set  Plas-Ties 
prices,  under  the  General  Electric  doctrine,  Royal  would 
validly  require  St.  Regis  to  follow  those  prices. 

On  the  other  hand,  if  the  court  should  find  that  Plas- 
Ties  was  free  to  set  its  own  prices  and  that  St.  Regis 
agreed  to  follow  those  prices,  it  does  not  automatically 
follow  that  this  arrangement  would  be  illegal.  General 
Electric  stands  for  the  proposition  that  a  patentee  may 
require  a  licensee  to  maintain  its  prices  in  conformity 
with  those  of  the  patentee.  This  doctrine  was  recently 
reaffirmed  by  the  Supreme  Court  in  the  recent  case  of 
United  States  v.  Huck,  227  F.  Supp.  791,  affirmed  at 
383  U.S.  197  (1965).  (The  Huck  decision  specifically 
considered  Line  Material  Co.,  U.S.  Gypsum  and  New 
Wrinkle,  relied  on  by  the  District  Court).  In  the  case 
at  bar,  the  patentee.  Royal,  does  not  engage  in  the 
manufacturing  of  the  patented  product.  Instead  it  has 
assigned  that  task  to  Plas-Ties,  its  subsidiary.  The 
trial  court  characterized  this  arrangement  as  "an  infor- 
mal license",  whatever  that  is.  (As  mentioned  above, 
the  nature  of  the  relationship  is  a  question  of  fact.) 
However,  this  fact  alone  should  not  deprive  the  patentee 
of  his  right  to  protect  his  government  granted  monop- 
oly by  requiring  a  subsequent  licensee  to  maintain 
prices  in  accordance  with  those  set  by  the  patentee  for 
its  subsidiary. 

On  the  other  hand,  the  District  Court  found  as  a 
matter  of  fact  that  Plas-Ties  was  a  wholly  separate  cor- 
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poration  which  enjoyed  an  informal  license  from  Royal 
and  which  was  perfectly  free  to  set  its  own  prices.  The 
court  flatly  stated  that  Royal  could  not  require  St. 
Regis  to  tie  its  prices  to  Plas-Ties.  It  is  not  clear  from 
the  Court's  memorandum  decision  just  what  its  reason- 
ing was.  It  may  have  felt  that  the  General  Electric  doc- 
trine is  limited  to  a  single  licensee.  (Newbury  Moire  v. 
Supenor  Moire  Co.,  (CCA  3)  237  F.  2d  283.)  This 
circuit  has  not  passed  on  this  question.  The  Fourth  Cir- 
cuit uphold  a  multiple  license  situation  in  Glen  Raven 
Knitting  Mills  v.  Sanson  Hoisery  Mills,  189  F.  2d  845, 
and  in  Westinghouse  Electric  Corp.  v.  Bulldog  Elec- 
tric Products  (CCA  4  1950)  179  F.  2d  139.  The 
Sixth  Circuit  reached  the  same  result  in  Prestole  Cor- 
poration V.  Tinnerman  Products,  Inc.  (CCA  6,  1959), 
271  F.  2d  146. 

The  latter  cases  point  out  that  the  mere  fact  that  a 
patentee  may  have  entered  into  multiple  licenses  in 
which  he  has  endeavored  to  maintain  prices  is  not  il- 
legal. Before  the  patentee  will  be  denied  the  protection 
of  the  General  Electric  doctrine,  it  is  necessary  to  find 
a  horizontal  price  fixing  area  arrangement  or  some  con- 
spiracy or  restraint  of  trade. 

There  are  no  facts  in  the  record  to  warrant  such  a 
conclusion  especially  on  summary  judgment  in  the  light 
of  the  vast  economic  power  of  St.  Regis  compared  to 
Plas-Ties. 

The  District  Court's  decision  is  based  upon  its  fac- 
tual determination  concerning  the  status  of  Plas-Ties 
and  its  relationship  to  Royal.  It  cannot  be  gainsaid 
that  the  court  failed  to  draw  the  inferences  most  favor- 
able to  the  appellant  on  these  issues.  Therefore,  sum- 
mary judgment  was  not  proper. 
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VII. 
rhe  District  Court  Abused  Its  Discretion  in  Deny- 
ing Appellant's  Request  for  a  Preliminary  In- 
junction. 

The  District  Court  denied  the  appellant's  motion  for 
I  preliminary  injunction  to  compel  St.  Regis  to  comply 
vith  the  oral  pricing  agreement.  No  doubt,  the  court 
•cached  its  decision  because  of  its  conclusions  concern- 
ng  the  separate  identity  of  Plas-Ties  and  the  unen- 
iorceability  of  the  oral  pricing  agreement  because  of 
:he  parol  evidence  rule  and  the  anti-trust  laws.  The  ap- 
pellee vigorously  disputed  the  validity  of  Royal's  patent 
Hit  the  district  court  did  not  reach  this  issue. 

It  is  the  appellant's  position  that,  in  view  of  the  pre- 
sumptive validity  of  its  patent  and  the  fact  that  St. 
Regis  maintained  its  prices  almost  without  interruption 
irom  May  1963  until  May  1967,  a  court  of  equity 
>hould  have  restrained  St.  Regis  from  violating  the  pric- 
ng  agreement  pendente  lite.  Otherwise,  Royal  and/or 
Plas-Ties  will  suffer  irreparable  damage.  This  is 
particularly  true  where  St.  Regis  wields  such  dispropor- 
:ionate  economic  power  to  Plas-Ties.  The  last  peaceful 
ion-contested  status  of  the  parties  was  before  St. 
Regis'  unilateral  reduction  of  prices  in  May  1967.  That 
status  should  be  maintained  until  there  has  been  a 
iuU  hearing  on  the  merits.  The  relationship  of  Royal 
;o  Plas-Ties  should  not  stand  in  the  way  of  this  remedy 

"A  court  of  equity,  in  order  to  do  justice,  does 
not  hesitate  to  disregard  a  corporate  entity  and  to 
recognize  that  all  of  the  assets  of  a  solvent  wholly 
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owned    subsidiary    are    equitably    owned    by    the 
parent  corporation." 

Conthvental    Distilling    Corp.    v.    Old    Charter 

Distillery  Co.,  et  al,  (CCA-DC  1950)  188  F. 

2d  614,  at  page  620. 

Conclusion. 

The  appellant  established  prima  facie  that  St.  Regis 
orally  agreed  to  set  its  price  in  accordance  with  those 
of  Plas-Ties;  that  the  latter's  violation  of  this  agree- 
ment constituted  a  material  breach  of  contract  entitling 
Royal  to  terminate  St.  Regis'  license  and  to  compel  the 
latter  from  infringing  its  patent  and  appropriating  its 
know  how.  A  proper  decision  could  be  had  only  after 
a  full  hearing  on  the  merits. 

It  was  error  to  decide  this  case  on  summary  judg- 
ment and  to  deny  appellant  protective  relief  pendente 
lite. 

Respectfully  submitted, 

Christie,  Parker  and  Hale 

and 
Newell  &  Chester, 
By  Robert  M.  Newell, 
Attorneys  for  Appellant. 
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Nos.  22456  and  22717 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Royal  Industries,  a  corporation, 

Appellant, 
vs. 
St.  Regis  Paper  Company,  a  corporation, 

Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  the  Case. 

Appellee,  St.  Regis  Paper  Company  (hereinafter  "St. 
Regis")  does  not  believe  that  the  statement  of  the  case 
by  appellant,  Royal  Industries  (hereinafter  "Royal") 
adequately  or  accurately  sets  forth  the  basic  facts  in- 
volved in  these  appeals.  Therefore,  St.  Regis  here  sets 
forth  a  brief  summary  of  the  facts  and  the  history  of 
the  litigation. 

Royal  is  the  owner  of  a  United  States  Patent,  No. 
2,767,113,  by  assignment  in  1963  from  the  inventor, 
Gerald  C.  Bower  [Ex.  D-24  of  DaRin  Dep.;  R.  3].* 
Approximately  at  the  same  time  as  the  assignment,  Royal 
also  acquired  80%  ownership  of  Plas-Ties  Corporation 
(hereinafter  "Plas-Ties"),  the  remaining  20%  owner- 
ship being  held  by  Bower  [Johnson  Dep.  pp.  4-7].  Plas- 
Ties  was  then  manufacturing  products  under  the  patent, 


*A11  references  to  the  Record  are  to  the  Transcript  of  Record 
in  Appeal  No.  22456,  unless  otherwise  noted. 
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which  are  referred  to  as  plastic  tie  strips.  Royal  has 
never  manufactured  or  sold  any  of  such  plastic  tie 
strips,  but  has  allowed  Plas-Ties  to  continue  to  manu- 
facture and  sell  them.  No  written  patent  license  be- 
tween Royal  and  Plas-Ties  exists,  but  there  appears  to 
be  an  informal  Hcense  [Johnson  Dep.  pp.  7-8,  32,  97]. 

Although  Royal  acquired  the  remaining  20%  owner- 
ship of  Plas-Ties  from  Bower  in  1965,  Plas-Ties  has 
never  been  merged  into  Royal  and  continues  to  exist 
as  a  separate  corporate  entity  both  in  law  and  in  opera- 
tion. Plas-Ties  has  had  its  own  Board  of  Directors 
who  meet  three  or  four  times  a  year,  and  its  President 
runs  the  corporation  [Johnson  Dep.  p.  29].  Plas-Ties 
has  always  had  its  own  manufacturing  and  selling  op- 
erations and  systems  of  accounting.  There  have  been 
no  employees  in  common  between  Plas-Ties  and  Royal, 
except  Johnson  and  Sherburn,  who  are  officers  and  di- 
rectors of  both  [Johnson  Dep.  pp.  5,  9,  11-12,  112-113], 

Prior  to  Royal's  acquisition  of  an  interest  in  Plas- 
Ties,  negotiations  had  commenced  between  the  Pollock 
Paper  Division  of  St.  Regis  and  Bower  for  rights  to  sell 
and  possibly  to  manufacture  plastic  tie  strips  under  the 
patent.  After  Royal  acquired  the  Bower  patent,  it 
joined  in  these  negotiations.  Royal  indicated  a  wiUing- 
ness  to  license  St.  Regis  to  manufacture,  use  and  sell 
the  plastic  tie  strips  under  the  patent  it  had  acquired, 
and  Plas-Ties  indicated  its  willingness  to  license  St. 
Regis  to  use  its  know-how  with  respect  to  the  manu- 
facture of  the  strips  [Johnson  Dep.  pp.  15-19  and  Exs. 
D-1  and  D-2  thereto]. 

Face  to  face  negotiations  were  conducted  in  Dallas, 
Texas  and  in  Pasadena,  California,  and  there  was  cor- 
respondence   concerning   the    terms    and    conditions    of 
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the  proposed  agreement  [Johnson  Dep.  pp.  15-19,  23- 
28  and  Exs.  D-3  to  D-7  thereto].  In  these  negotia- 
tions Johnson  and  Bower  represented  Royal  and  Plas- 
Ties,  together  with  their  patent  counsel  (Hale  and  Da- 
Rin),  and  Jacobs  and  Lacy  represented  the  Pollock 
Paper  Division  of  St.  Regis,  with  Gary,  their  patent 
lawyer.  Neither  Jacobs  nor  Lacy  was  an  officer  of  St. 
Regis  and  neither  had  authority  to  bind  St.  Regis  to 
the  agreement  being  negotiated  [Johnson  Dep.  pp.  15, 
35-43,45,  100;  R.  157-158]. 

The  final  form  of  written  license  agreement  was 
signed  by  Johnson  for  Royal  and  by  Bower  for  Plas- 
Ties  on  May  2,  1963,  at  a  meeting  in  Pasadena  with  rep- 
resentatives of  the  Pollock  Paper  Division  of  St.  Regis. 
One  of  those  representatives  (Lacy)  signed  for  Pollock 
at  that  time,  and  the  license  was  then  forwarded  to  the 
corporate  office  of  St.  Regis  in  New  York  for  review, 
approval  and  execution  by  St.  Regis  [Johnson  Dep.  pp. 
36,  41,  44-46  and  Exs.  D-10  and  D-12  thereto].  It 
was  clearly  understood  and  acknowledged  by  Royal  and 
Plas-Ties  that  the  license  had  to  be  approved  and  signed 
by  a  corporate  officer  of  St.  Regis  before  it  could  be- 
come binding  upon  St.  Regis  [Johnson  Dep.  p.  36  and 
Exs.  D-10,  D-12  and  D-15  thereto].  The  license  docu- 
ment was,  in  fact,  reviewed  by  St.  Regis  and  approved 
and  executed  by  Adams,  the  president  of  St.  Regis.  It 
was  then  delivered  to  Royal  and  Plas-Ties  [R.  156-158; 
Ex.  D-15  to  Johnson  Dep.]. 

The  license  document  as  executed  by  Royal,  Plas- 
Ties,  Pollock  Paper  Division  and  St.  Regis  is  ten  pages 
in  length  and  contains  all  of  the  normal  and  usual  pro- 
visions of  a  patent  and  know-how  license.  It  is  com- 
plete on  its  face.    Among  other  matters,  it  contains  ex- 
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press  provisions  giving  Royal  and  Plas-Ties,  as  licen- 
sors, the  right  to  terminate  the  license  under  certain 
designated  conditions  [Sections  2,  10  and  12;  R.  16, 
20-23].  In  Section  5  of  the  patent  license,  there  is  ex- 
press reference  to  the  selling  prices  of  Plas-Ties;  the 
royalty  rate  for  St.  Regis  is  to  be  reduced  in  direct  pro- 
portion to  any  future  price  reductions  by  Plas-Ties  [R. 
18].  The  then-current  price  schedule  of  Plas-Ties  was 
attached  as  an  exhibit  to  the  license  [R.  25]. 

In  the  complaint  here  involved,  as  well  as  affidavits 
and  depositions  by  Royal's  personnel,  there  is  a  claim 
that  Royal  imposed  an  oral  condition  on  the  patent 
license,  which  is  nowhere  referred  to  in  the  license  it- 
self. Royal  claims  that  the  oral  condition  gave  it  the 
right  to  control  the  selling  price  of  patented  tie  strips 
and  to  require  St.  Regis  to  sell  such  strips  at  prices 
not  less  than  those  charged  by  Plas-Ties  [R.  6].  Royal 
claims  that  the  Pollock  negotiators  agreed  to  this  oral 
condition  but  requested  that  no  reference  be  made  to 
it  in  the  written  license  [Johnson  Dep.  pp.  37-40].  The 
license  document  contains  no  price-fixing  provisions 
whatever,  nor  does  it  give  a  right  of  termination  to 
Royal  for  any  price  changes  by  St.  Regis.  The  prices 
originally  set  by  the  Pollock  division  of  St.  Regis  for  its 
plastic  tie  strips  were  the  same  as  those  being  charged 
by  Plas-Ties  for  strips  manufactured  and  sold  by  it. 
In  February  1966,  Pollock  reduced  its  prices,  and  Plas- 
Ties  followed  within  the  next  month,  without  com- 
plaint [R.  117,  107].  In  June,  1966  Pollock  made 
a  second  reduction,  of  which  Plas-Ties  and  Royal  com- 
plained. After  a  conference  in  Los  Angeles,  St. 
Regis  raised  its  prices  but  not  to  the  price  level 
maintained  by  Plas-Ties  [Ex.  D-21  to  Johnson  Dep.  R. 
112-113,  106]. 
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In  May  1967,  St.  Regis  announced  a  third  price  re- 
duction for  its  plastic  tie  strips.  Johnson,  the  presi- 
dent of  Royal,  sent  a  letter  to  St.  Regis  dated  June  8, 
1967,  which  Royal  now  contends  constituted  a  termi- 
nation of  the  license  to  St.  Regis  [R.  5-6,  130-132]. 
Plas-Ties  was  not  a  party  to  this  attempted  termina- 
tion. The  sole  reason  given  by  Royal  for  the  alleged 
termination  of  the  patent  license  was  St.  Regis'  reduc- 
tion of  prices  below  those  charged  by  Plas-Ties  and 
the  refusal  of  St.  Regis  to  raise  its  prices  upon  Royal's 
demand  [R.  57].  St.  Regis  refused  to  consider  or  ac- 
cept Royal's  letter  as  an  effective  termination  of  the  li- 
cense. 

In  July  1967,  Royal  alone  brought  the  present  action 
by  a  complaint  containing  two  causes  of  action.  The 
first  count  is  for  alleged  infringement  of  the  patent, 
and  the  second  is  for  alleged  wrongful  unfair  com- 
petition by  use  of  know-how  which  Plas-Ties  furnished 
to  St.  Regis  under  the  license  [R.  2-25].  Plas-Ties 
is  not  a  party  to  the  action  and  no  leave  was  ever  sought 
in  the  trial  court  to  join  Plas-Ties  as  a  plaintiff. 

Royal  moved  for  a  preliminary  injunction  and,  after 
submission  of  affidavits  and  briefs,  the  motion  was  de- 
nied, a  written  opinion  being  filed  [R.  530-533]. 

In  its  answer,  St.  Regis  raised  the  defense  of  license 
and  denied  that  Royal  had  any  legal  right  to  terminate 
the  license  upon  the  ground  claimed.  During  the  course 
of  proceedings  on  Royal's  motion  for  preliminary  in- 
junction, St.  Regis  filed  a  motion  for  summary  judg- 
ment. The  basis  of  the  motion  was  that  there  were  no 
genuine  issues  of  material  fact  (a)  as  to  application 
of  the  parol  evidence  rule  to  the  alleged  oral  price-fixing 
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condition,  and  (b)  as  to  the  illegality  of  the  alleged 
oral  condition  under  the  antitrust  laws.  The  motion  for 
summary  judgment  was  granted  upon  the  grounds 
urged,  the  written  opinion  constituting  the  conclusions 
of  the  court  upon  the  undisputed,  material  facts  [R.  14- 
27  in  Appeal  No.  22717]. 

Royal  has  appealed  from  the  order  denying  its  mo- 
tion for  preliminary  injunction  (Appeal  No.  22456)  and 
from  the  ruling  granting  St.  Regis  a  summary  judg- 
ment (Appeal  No.  22717).  The  appeals  have  been  con- 
solidated for  the  purpose  of  expediting  this  court's  re- 
view. 

Issues. 

In  determining  both  the  motion  for  summary  judg- 
ment and  the  motion  for  preliminary  injunction  the  pri- 
mary issues  were  identical.  These  remain  as  the  issues 
before  this  court  on  the  consolidated  appeals,  to  wit : 

1.  Does  the  parol  evidence  rule  bar  considera- 
tion of  an  alleged  oral  condition  to  the  written 
patent  license,  the  condition  being  that  St.  Regis 
must  maintain  its  selling  prices  of  patented  tie 
strips  at  prices  charged  by  Plas-Ties  ? 

2.  Could  Royal  unilaterally  terminate  the  li- 
cense without  joinder  by  Plas-Ties,  the  co-licen- 
sor? 

3.  Was  the  alleged  oral  price-fixing  condition 
illegal  and  unenforceable  under  the  antitrust  laws? 

Royal  has  raised  a  subsidiary  issue  on  the  appeal  from 
the  summary  judgment;  that  is,  did  the  trial  court  cor- 
rectly determine  that  there  was  no  genuine  dispute  as 
to  any  material  fact  concerning  the  grounds  of  the  sum- 
mary judgment.  Also,  there  is  a  subsidiary  issue  on  the 
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appeal  from  the  order  denying  a  preliminary  injunction, 
as  to  whether  the  trial  court  abused  its  discretion  in 
reaching  that  decision. 

I. 
Introduction. 

In  its  answer  and  motion  for  a  summary  judgment 
St.  Regis  contended  that  the  license  from  both  Royal 
and  Plas-Ties  was  still  in  full  force  and  effect,  thereby 
negating  any  patent  infringement  or  unfair  competi- 
tion. Summary  judgment  was  granted  upon  the  ground 
that,  as  a  matter  of  law,  St.  Regis  did  hold  a  patent 
and  know-how  license  from  Royal  and  Plas-Ties  which 
had  not  been  terminated.  Although  facts  on  other  as- 
pects of  the  case  were  in  dispute,  the  only  facts  ma- 
terial to  the  defense  of  license  were  uncontroverted. 
Hence,  the  trial  court  correctly  determined  that 
F.R.C.P.  56  entitled  St.  Regis  to  a  summary  judgment 
in  its  favor. 

There  are  several  independent  grounds  for  a  deter- 
mination that  the  St.  Regis  license  was  not  effectively 
terminated  by  Royal.  Any  one  of  these  is  sufficient  for 
affirmance  of  the  judgment. 

II. 
The  License  Could  Not  Be  Terminated  for  Viola- 
tion of  an  Oral  Price-Fixing  Condition  Because 
Use  of  Such  Condition  Would  Be  a  Violation  of 
the  Parol  Evidence  Rule. 

The  foundation  of  Royal's  claim  is  that  it  was  a  vio- 
lation of  the  license  for  St.  Regis  to  sell  patented  prod- 
ucts for  lower  prices  than  those  charged  by  Plas-Ties. 
However,  the  detailed,  formal  written  patent  license, 
placed  before  the  trial  court  as  part  of  Royal's  complaint 


[R.  15-25],  contains  no  price-fixing  provision.  Nor  does 
the  written  license  refer  to  any  oral  condition  or  under- 
standing by  which  Royal  claims  St.  Regis  agreed  to 
maintain  prices  as  a  condition  of  obtaining  the  license. 
The  written  license  appears  on  its  face  to  be  a  complete 
statement  of  the  parties'  agreements  and  understandings 
concerning  the  manufacture  and  sale  of  the  patented 
items.  It  sets  forth  with  exactitude  the  conditions  under 
which  the  licensors,  Royal  and  Plas-Ties,  could  termi- 
nate the  license  [R.  16,  20  and  22].  It  was  carefully 
drawn  and  was  the  result  of  extensive  negotiations  be- 
tween the  parties,  in  which  they  were  represented  by 
counsel.  There  is  no  ambiguity  or  uncertainty,  either 
patent  or  latent,  in  its  terms. 

Thus,  a  classic  case  is  presented  for  the  application 
of  the  parol  evidence  rule  to  bar  consideration  and  use 
of  an  alleged  oral  condition  materially  adding  to  and 
altering  a  written  agreement. 

A-     California  Law  on  the  Parol  Evidence 
Rule  Is  Controlling. 

The  parol  evidence  rule  is  not  a  mere  rule  of  evi- 
dence concerned  with  the  method  of  proving  an  agree- 
ment. Rather,  it  is  a  rule  of  substantive  law. 

Estate  of  Gaines,  15  Cal.  2d  255,  264;  100  P.  2d 
1055,  1060  (1940). 

In  fact,  it  is  more  properly  referred  to  as  "the  inte- 
gration doctrine"  because  it  deals  with  the  legal  effect 
of  integrated  agreements,  rather  than  the  exclusion  of 
evidence  of  oral  negotiations. 

Accordingly,  as  a  rule  of  substantive  law,  the  parol 
evidence  rule  of  the  state  in  which  the  document  is 
executed  is  controlling  in  an  action  in  federal  courts. 
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Production  Livestock  Loan  Co.  v.  Idaho  Live- 
stock Auction,  Inc.,  230  F.  2d  892,  894  (9th 
Cir.  1956)  ; 

Black  V.  Richfield  Oil  Corp.,  146  F.  2d  801,  804 
(9th  Cir.  1944),  Cert,  denied  325  U.S.  867 
(1945). 

The  St.  Regis  patent  Hcense  was  negotiated  and 
executed  by  Royal,  Plas-Ties,  and  Pollock  Paper  in 
California.  Thus,  California  law  controls  on  the  parol 
evidence  rule. 

California's  rule  is  found  both  in  its  statutes  and 
precedents.  The  basic  statute  is  Civil  Code  §  1625 : 
"The  execution  of  a  contract  in  writing,  whether 
the  law  requires  it  to  be  written  or  not,  supersedes 
all  the  negotiations  or  stipulations  concerning  its 
matter  which  preceded  or  accompanied  the  execu- 
ton  of  the  instrument." 

Code  of  Civil  Procedure  §  1856  is  to  the  same  effect, 
but  provides  exceptions  for  evidence  to  explain  an  ex- 
trinsic ambiguity,  to  establish  illegality  or  fraud,  or 
to  show  a  mistake  in  the  writing  put  in  issue  by  the 
pleadings. 

According  to  one  Court  of  Appeals,  the  parol  evi- 
dence rule  is  ''strictly  adhered  to  in  California".  Smith 
V.  Bear,  230  F.  2d  79,  85  (2d  Cir.  1956).  The  char- 
acterization by  this  Court  is  that  the  rule  of  evidentiary 
exclusion  is  "firmly  applied."  Western  Machinery 
Company  v.  Northwestern  Improvement  Co.,  254  F.  2d 
453,  458  (9th  Cir.  1958).  For  example,  in  Black  v. 
Richfield  Oil  Corp.,  supra,  this  Court  affirmed  a  judg- 
ment denying  relief  to  a  patentee  on  his  claim  that  one 
patent  had  inadvertently  been  omitted  from  the  list  of 
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patents  being  licensed,  on  the  ground  that  the  California 
parol  evidence  rule  prevented  consideration  of  evidence 
"clearly"  showing  the  intent  of  both  parties  to  list  all 
patents  held  by  the  patentee. 

B.  The  Written  License  Agreement  Was  Intended  to  Be 
and  Is  an  Integration,  a  Final  and  Complete  Expression 
of  the  Agreement  of  the  Parties. 

Under  California  law,  as  elsewhere,  the  initial  ques- 
tion to  be  answered  in  determining  the  applicabiHty  of 
the  parol  evidence  rule  is  the  following : 

"Is  the  writing  an  integration  of  the  agreements 

of  the  parties  ?" 

An  agreement  is  integrated  when  the  parties  adopt  the 
writing  as  the  final  and  complete  expression  of  their 
agreement.  The  integration  is  the  writing  so  adopted. 
Restatement  of  Contracts,  §  228. 

Under  California  Code  of  Civil  Procedure  §  1856 
there  is  a  presumption  that  a  written  agreement  was 
intended  to  contain  all  of  the  terms  of  the  agreement 
of  the  parties.  Accordingly,  the  California  courts  hold 
that  finality  of  expression  is  determined  from  the  face 
of  the  docmitent  itself.  If  on  its  face  a  document  pur- 
ports to  be  the  complete  expression  of  an  agreement,  it 
is  conclusively  presumed  to  contain  all  of  the  agreed 
terms  and  extrinsic  evidence  of  other  terms  or  con- 
ditions is  excluded.  United  Iron  Works  v.  Outer 
Harbor,  Etc.  Co.,  168  Cal.  81,  84,  141  Pac.  917,  919- 
920  (1914);  Thoroman  v.  David,  199  Cal.  386,  390, 
249  Pac.  513,  514  (1926);  Jones  v.  Foster,  116  Cal. 
App.  102,  105,  2  P.  2d  582,  583  (1931). 

The  "face  of  the  document  test"  has  been  applied  by 
this  Court  as  well  as  other  federal  courts  considering 
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similar  problems.  Black  v.  Richfield  Oil  Corp.,  supra 
at  804;  Anderson  v.  Owens,  205  F.  2d  940,  943  (9th 
Cir.  1953);  Belvideve  Distilling  Co.  v.  Reconstruction 
Finance  Corp.,  211  F.  2d  893,  895  (7th  Cir.  1954).  A 
recent  expression  of  the  rule  is  also  found  in  Cowi- 
modity  Credit  Corp.  v.  Rosenberg  Bros.  &  Co.,  243  F. 
2d  504,  508  (9th  Cir.  1957),  cert,  denied  355  U.S.  837 
(1957). 

The  St.  Regis  license  on  its  face  is  a  complete  ex- 
pression of  an  agreement  upon  the  terms  and  conditions 
under  which  St.  Regis  could  manufacture,  use  and  sell 
plastic  tie  strips  utilizing  Royal's  patent  and  Plas- 
Ties'  know-how.  There  is  nothing  which  appears  in- 
complete, nor  is  there  missing  any  element  of  a  normal 
patent  license.  Indeed,  Royal  has  never  claimed  that  the 
document  is  incomplete,  or  that  there  is  any  mistake  or 
extrinsic  ambiguity.  Therefore  the  "face  of  the  docu- 
ment test"  precludes  addition  to  the  Hcense  of  the  oral 
condition  alleged  by  Royal. 

In  addition,  in  Production  Livestock,  supra,  it  was 
held  that  if  the  particular  element  of  the  extrinsic  ne- 
gotiation is  mentioned,  covered  or  dealt  with  in  the 
writing  "then  presumably  the  writing  was  meant  to 
represent  all  of  the  transaction  on  that  element;  .  .  ." 
230  F.  2d  at  844.  In  the  present  case,  the  subject  of 
selling  prices  of  the  patented  product  is  carefully  dealt 
with  in  the  patent  Hcense  [R.  18].  The  conditions  al- 
lowing for  termination  by  Royal  and  Plas-Ties  are 
thoroughly  detailed  in  three  paragraphs  of  the  license 
[R.  16,  20  and  22].  Hence,  it  must  be  presumed  that 
the  written  license  was  meant  to  represent  all  of  the 
transactions  by  the  parties  on  these  subjects. 
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Even  if  the  written  license  was  considered  to  be 
completely  silent  on  the  matter  of  selling  prices  for  the 
patented  product,  that  silence  would  not  open  the  door 
to  parol  evidence  of  an  oral  price-fixing  condition.  This 
is  the  clear  holding  of  the  Supreme  Court  in  Seits  v. 
Brewers  Refrigerating  Machine  Co.,  141  U.S.  510,  517 
(1891),  and  of  this  Court  in  Anderson  v.  Owens,  supra 
at  942.  See  also,  Belvidere  Distilling  Co.  v.  Recon- 
struction Finance  Corp.,  supra;  Maryland  Casualty  Co. 
V.  U.S.,  169  F.  2d  102,  110  (8th  Cir.  1948). 

Moreover,  not  only  does  the  written  St.  Regis  license 
appear  on  its  face  to  be  complete  in  every  respect,  but 
there  is  a  special  and  compelling  reason  why  the  nego- 
tiating parties  must  have  intended  it  to  be  a  complete 
expression  of  their  agreement.  As  was  known  and 
acknowledged  by  both  licensors  during  the  negotiations, 
the  agreement  had  to  be  reduced  to  a  writing  approved 
and  executed  by  a  corporate  officer  of  St.  Regis  before 
it  could  become  binding  on  that  company  as  a  licensee 
[Johnson  Dep.  p.  36  and  Exs.  D-10,  D-12  and  D-15 
thereto]. 

C.     Application  of  the  Parol  Evidence  Rule  to  an 
Agreement  Is  a  Question  of  Law,  Not  of  Fact. 

The  integration  doctrine  which  brings  the  parol  evi- 
dence rule  into  operation  is  a  question  of  law  for  the 
Court  and  not  a  question  of  fact.  Harrison  v.  Mc- 
Cormick,  89  Cal.  327,  330,  26  Pac.  830,  831  (1891); 
Stephan  v.  Lager qvest,  52  Cal.  App.  519,  523,  199  Pac. 
52,  54  (1921);  Jones  v.  Foster,  supra;  South  Florida 
Lumber  Mills  v.  Breuchaud,  51  F.  2d  490,  493  (5th 
Cir.  1931);  see  also.  General  Casualty  Company  v. 
Azteca  Films,  Inc.,  278  F.  2d  161,  168  (9th  Cir.  1960). 
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Royal's  bald  assertion  that  application  of  the  parol  evi- 
dence rule  is  a  question  of  fact  is  unsupported  and  er- 
roneous (App.  Br.  p.  12). 

Being  a  question  of  law,  application  of  the  parol 
evidence  rule  is  a  proper  ground  for  summary  judgment. 

D.     The    Alleged    Oral    Price-Fixing    Condition    Does    Not 
Come  Within  Any  Exception  to  the  Parol  Evidence  Rule. 

Royal  contends  that  the  parol  evidence  rule  is  not  ap- 
plicable because  the  oral  condition  comes  within  an 
exception  for  "consistent  collateral  agreements".  Royal 
argues  that  the  price-fixing  condition  was  a  separate 
collateral  understanding,  upon  a  matter  as  to  which  the 
written  agreement  is  silent,  and  that  it  is  consistent  with 
the  written  agreement  (App.  Op.  Br.  pp.  12-14).  How- 
ever, neither  the  facts  nor  the  law  support  Royal's  argu- 
ment  for   the  exception,   as   the   trial   court  concluded. 

California  law  requires  certain  express  conditions 
which  must  be  met  in  order  to  bring  this  exception 
into  operation : 

(a)  The  collateral  agreement  must  have  a  sepa- 
rate consideration ; 

(b)  It  must  be  on  a  subject  distinct  from  that 
to  which  the  writing  relates  and  on  which  the 
writing  is  silent ; 

(c)  It  must  be  such  as  might  naturally  be  made 
as   a   separate   agreement   by   parties    so    situated. 

Ayres  v.  Southern  Pacific  Rwy.,  173  Cal.  74,  159  Pac. 
144  (1916);  Pacific  States  Securities  Co.  v.  Steiner, 
192  Cal.  376,  220  Pac.  304  (1923) ;  Gardiner  v.  Burket, 
3  Cal.  App.  2d  666,  40  P.  2d  279  (1935) ;  Pellissier  v. 
Hunter,   209   Cal.    App.    2d   306,   25    Cal.    Rptr.    779 
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(1962);  Restatement  of  Contracts,  §  240;  see  also,  Wil- 
liam Pocahontas  Coal  Co.  v.  Berwind  Land  Co.,  76  F. 
2d  319  (4th  Cir.  1935),  cert,  denied,  296  U.S.  610 
(1936).  For  the  following  reasons,  the  facts  of  the 
present  case  do  not  fit  within  these  conditions. 

First,  there  was  no  separate  consideration  for  the  al- 
leged oral  condition.  The  only  consideration  flowing  to 
St.  Regis  was  that  for  the  written  license — the  right  to 
manufacture,  use  and  sell  devices  utilizing  the  patent 
and  the  know-how.  No  other  consideration  can  be  con- 
jured up  for  a  promise  by  St.  Regis  to  keep  its  prices 
at  or  above  the  level  charged  by  Plas-Ties. 

Second,  the  oral  condition  concerns  a  subject  covered 
by  the  writing.  Section  5  of  the  written  license  deals 
with  Plas-Ties'  prices  as  affecting  the  royalty  rate  to 
be  paid  by  St.  Regis.  Sections  2,  10  and  12  deal  with 
the  conditions  allowing  termination  of  the  license  by 
Royal  and  Plas-Ties.  In  a  real  sense,  the  alleged  oral 
condition  is  inconsistent  with  the  latter  provisions. 
Termination  of  a  license  involves  the  forfeiture  and 
loss  of  the  licensee's  investment  in  the  program.  There- 
fore, provisions  giving  licensors  the  right  to  terminate 
are  obviously  given  serious  and  thorough  consideration 
in  drafting  a  written  license.  Having  carefully  and 
explicitly  provided  in  the  document  for  the  conditions 
allowing  termination,  it  is  inconsistent  and  harmful  to 
add  a  further  condition  by  oral  evidence.  Pacific  States 
Securities  Co.  v.  Steiner,  supra;  Parker  v.  Menelcy, 
106  Cal.  App.  2d  391,  402,  235  P.  2d  101,  106-7 
(1951). 

Third,  the  alleged  oral  condition  is  not  one  such  as 
might  naturally  be  made  as  a  separate  agreement  by 
parties    situated    as    were    Royal,    Plas-Ties    and    St. 
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Regis  here.  Royal  claims  that  price-fixing  was  essen- 
tial to  its  survival,  when  dealing  with  a  licensee  as 
large  as  St.  Regis.  It  also  claims  that  such  a  price- 
fixing  condition  is  absolutely  legal,  under  United  States 
V.  General  Electric  Co.,  272  U.S.  476  (1926).  In 
these  circumstances,  it  would  be  unnatural  for  Royal 
to  make  this  matter  a  subject  of  separate,  oral  under- 
standing, subject  to  the  vicissitudes  of  memory  and  in- 
terpretation. Further,  as  noted.  Royal  and  Plas-Ties 
knew  the  agreement  had  to  be  examined  and  approved 
by  an  officer  of  St.  Regis.  Why,  then,  would  they 
leave  out  the  price-fixing  condition  and  run  the  risk 
of  a  later  misunderstanding  with  St.  Regis  due  to  lack 
of  communication?  Further,  it  would  be  unnatural 
for  Royal  to  leave  this  as  a  matter  for  separate,  oral 
understanding  in  view  of  the  unwavering  view  taken 
by  the  Pollock  Paper  negotiators  that  a  price-fixing 
condition  was  illegal  [Johnson  Dep.  p.  Z7].  Faced 
with  that  attitude.  Royal's  obvious  protection  would  be 
to  insist  that  the  alleged  condition  be  explicitly  in  the 
writing,  so  that  St.  Regis  would  have  to  "fish  or  cut 
bait" — accept  the  license  with  price-fixing  or  not  obtain 
the  license.* 

Nothing  in  Masterson  v.  Sine,  68  A.C.  223  (1968) 
and  American  Industrial  Sales  Corp.  v.  Air  scope,  Inc. 
44  Cal.  2d  393,  282  P.  2d  504  (1955),  cited  by  Royal 


*Royal  argues  that  the  trial  court  made  a  finding  of  disputed 
fact  in  observing  that  "it  does  not  appear  to  this  Court  that  par- 
ties similarly  situated  would  make  a  price-fixing  agreement  a 
separate  agreement"  (App.  Br.  p.  8).  That  observation  is  sim- 
ply a  legal  conclusion  necessary  in  applying  the  three  tests  set 
forth  above  to  Royal's  argument  for  an  exception  to  the  parol 
evidence  rule.  It  is  a  conclusion  that  must  be  drawn  from  the 
uncontroverted  words  of  the  document  and  Royal's  own  testi- 
mony as  to  the  circumstances  of  its  execution. 
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(App.  Br.  pp.  pp.  12-13),  calls  for  enforcement  of  an 
oral  price-fixing  condition.  In  Masterson  it  was  deter- 
mined that  an  oral  contemporaneous  agreement  was  on 
a  subject  on  which  the  written  agreement  was  silent  and 
that  it  was  natural  for  the  parties  to  make  the  agree- 
ment separate  from  the  writing  (68  A.C.  at  229). 
Thus,  the  oral  agreement  was  sustained  as  meeting  the 
tests  for  this  exception  to  the  parol  evidence  rule.  Like- 
wise, in  American  Industrial  Sales  Corp.  the  Court  ex- 
pressly affirmed  those  tests  for  invoking  the  excep- 
tion, and  held  that  the  oral  agreement  there  involved 
was  on  a  subject  as  to  which  the  document  was  si- 
lent, was  consistent  with  the  writing,  and  was  a  natural 
subject  of  oral,  separate,  contemporaneous  understand- 
ing. Contrary  to  Royal,  there  is  no  holding  or  discus- 
sion in  Masterson  that  application  of  the  parol  evidence 
rule  is  a  question  of  fact.  (And  see  Parsons  v.  Bristol 
Development  Co.,  62  Cal.  2d  861,  865,  402  P.  2d  839 
(1965),  again  holding  that  it  involves  a  question  of 
law  for  the  court.) 

Thus,  Royal  cannot  rely  on  the  "consistent  collateral 
agreement"   exception  to  the   parol  evidence   rule. 

Finally,  Royal  argues  that  the  fact  the  St.  Regis  li- 
cense document  provides  for  the  royalties  to  be  deter- 
mined by  Plas-Ties  prices  "strongly  suggests  that  there 
may  have  been  some  collateral  agreement  between  the 
parties  tying  St.  Regis'  prices  to  those  of  Plas-Ties." 
(App.  Br.  pp.  13-14).  It  does  not  so  suggest.  The 
license  provision  is  that  the  St.  Regis  royalty  rate  is 
to  be  reduced  if  Plas-Ties  prices  are  reduced.  This 
only  suggests  that  Royal  bargained  for  and  obtained 
partial  protection  against  its  royalty  income  being  re- 
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duced  by  reason  of  arbitrary  price  reductions  by  St. 
Regis.  It  hardly  suggests  complete  protection  through 
price-fixing  of  St.  Regis  prices. 

E.  Patent  Law  Does  Not  Allow  Termination  of  a  Patent 
and  Know-How  License  Except  Upon  Grounds  Set 
Forth  in  the  License. 

As  noted,  the  St.  Regis  license  sets  forth  certain  ex- 
press situations  under  which  each  party  may  termi- 
nate the  license  in  advance  of  its  normal  expiration. 
None  of  its  express  conditions  allowing  termination 
have  occurred,  and  Royal  does  not  so  contend.  Under 
ordinary  principles  of  patent  law.  Royal  did  not  have 
the  right  to  attempt  to  terminate  the  license. 

Kelly  V.  Porter,  17  Fed.  519  (C.C.D.  Cal.  1883),  is 
closely  in  point.  The  owner  of  a  patent  brought  an 
infringement  action  and  the  defendant  user  claimed  that 
he  held  a  license.  The  patentee  alleged  that  he  had 
revoked  the  license  in  writing  prior  to  instituting  the 
action.  The  court  noted  that  the  patent  license  specified 
certain  conditions  for  revocation,  which  had  not  oc- 
curred : 

"Thus  it  is  provided  in  express  terms  under  what 
circumstances  the  contract  shall  be  abrogated;  and, 
having  named  those  terms,  it  must  be  presumed 
that  they  cover  all  the  contingencies  contemplated 
by  the  parties  upon  which  the  contract  should 
cease."  (17  Fed.  at  522). 

Accordingly,  the  court  held  that  the  patent  holder  did 
not  have  a  right  to  revoke  the  license,  "there  being  no 
stipulation  to  that  effect  within  the  contract."  The 
court  sustained  a  demurrer  to  the  complaint  and  dis- 
missed the  action. 
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In  a  more  recent  action,  it  was  held  that  a  licensee 
could  not  claim  that  the  license  had  been  revoked  (or 
that  it  had  been  ousted)  when  it  had  not  compHed  with 
the  license  provisions  allowing  termination  under  spe- 
cific conditions.  Shicca-Del  Mac,  Inc.  v.  Milius  Shoe 
Co.,  145  F.  2d  389  (8th  Cir.  1944). 

''The  parties  were  at  liberty  to  enter  into  a  li- 
cense agreement  containing  any  conditions  for 
terminating  the  contract  upon  which  they  could 
agree,  and  such  conditions  were  binding.  The 
clause  in  the  contract  is  the  measure  of  the  defend- 
ant's rights.  United  States  v.  Harvey  Steel  Co., 
196  U.S.  310,  316,  25  S.Ct.  240,  49  L.Ed. 
492.  And  when  the  contingency  for  which  they 
provided  in  their  contract  occurred  they  were  bound 
by  the  terms  upon  which  they  had  agreed,  and  the 
contract  could  be  terminated  in  no  other  way  with- 
out the  mutual  consent  of  both  parties."  (145  F. 
2d  at  401). 

Likewise  in  United  Mfg.  Service  Co.  v.  Holwin 
Corp.,  187  F.  2d  902  (7th  Cir.  1951),  the  court  found 
that  a  patent  owner  had  not  terminated  a  license  by 
reason  of  certain  letters  written  to  customers  of  its  li- 
censee. The  court  said,  in  response  to  the  licensee's  con- 
tention that  such  letters  constituted  a  repudiation  of  the 
license : 

"However,  it  is  clear  that  the  unilateral  action  of 
one  party  to  a  patent  license  agreement  cannot  re- 
voke the  agreement.  .  .  .  Our  courts  generally  take 
a  strict  view  on  attempted  revocations  or  forfei- 
tures of  license  agreements.  The  courts  dislike  for- 
feitures." (187  F.  2d  at  905).  (Citations  omitted). 
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Finally,  even  if  the  court  were  to  find  that  the  parol 
evidence  rule  does  not  bar  consideration  of  the  alleged 
oral  condition,  it  cannot  be  said  that  breach  of  that 
alleged  condition  is  grounds  for  termination  of  the  St. 
Regis  license.  Nowhere  in  Royal's  brief  or  supple- 
mentary materials  is  it  contended  that  the  parties  agreed 
or  understood  that  breach  of  the  alleged  condition  would 
constitute  ground  for  termination.  At  best,  Royal's 
remedy  would  be  one  at  law  for  damages.  Walker  on 
Patents,  Dellers  2d  Ed.,  agrees  with  this  position  stat- 
ing: 

"Forfeiture  of  a  license  does  not  follow  from  the 
single  fact  that  the  licensee  has  broken  covenants 
which  were  made  by  him  when  accepting  the  li- 
cense, unless  the  parties  expressly  agreed  that  such 
a  forfeiture  should  follow  a  breach."   (Sec.  410) 

III. 
The  Written  License  Could  Not  Be  Terminated  by 
Royal  Because  the  Co-Licensor,  Plas-Ties,  Did 
Not  Join  in  the  Attempt  to  Terminate. 

The  license  in  issue  runs  from  both  Royal  and  Plas- 
Ties  to  St.  Regis.  Royal  owned  only  the  patent  and 
licensed  only  rights  under  that  patent.  Plas-Ties 
owned  only  the  know-how  and  licensed  only  that  know- 
how.  The  10%  royalty  rate  was  an  aggregate  of  eqaul 
5%  rates  for  the  use  of  the  patent  and  of  the  know-how 
[Johnson  Dep.  pp.  31-32  and  Ex.  D-4  thereto].  Yet, 
the  attempt  to  terminate  the  license  came  from  Royal 
alone.  Plas-Ties  did  not  purport  to  terminate  the  li- 
cense, either  in  June,  1967  or  at  any  time  in  the  proceed- 
ings in  the  trial  court.     Such  an  attempted  termination 


— 20- 

is  ineffective  if  it  fails  to  come   from  all  of   the  li- 
censors. 

".  .  .  where  several  persons  are  arrayed  on  the 
same  side  of  a  transaction — as  joint  contractors, 
joint  purchasers,  or  joint  vendors  *  *  *  one  of  them 
alone  cannot  repudiate  or  terminate  the  contract, 
or  obtain  its  rescission,  without  the  consent  or 
against  the  objections  of  the  others.  Thus,  one 
joint  and  several  obligor  cannot  rescind  an  agree- 
ment whereby  both  are  discharged  from  liabil- 
ity on  the  obligation,  and  thereby  bind  his  co-ob- 
ligor, if  the  latter  does  not  consent  to  the  rescis- 
sion." 3  Black,  Rescission  and  Cancellation,  2d  ed., 
1929,  p.  1362. 

The  above  passage  was  cited  with  approval  in  Denker 
V.  Twentieth  Century  Fox  Film  Corp.,  179  N.E.  2d 
336,  337-8  (N.Y.  1961),  where  the  New  York  Court 
of  Appeals  held  that  one  of  three  copyright  owners  who 
had  licensed  defendant  to  produce  a  motion  picture  could 
not  terminate  the  copyright  license  unless  the  other  li- 
censors joined  in  such  termination.  See  also  3  Walker 
on  Patents,  Dellers  Ed.,  §430  (1937). 

Not  only  did  Plas-Ties  not  attempt  to  terminate  the 
license,  but  it  also  did  not  join  in  this  action.  Royal 
has  attempted  to  explain  this  situation  by  claiming  that 
Plas-Ties  should  not  be  treated  as  a  separate  corpora- 
tion, but  as  only  another  aspect  of  Royal,  and  that  "pos- 
sibly" Royal  owns  the  know-how  which  was  licensed 
(App.  Br.  pp.  18-21).  These  arguments  border  on  the 
ridiculous. 
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There  are  compelling  reasons  requiring  tbe  joinder 
of  the  co-licensor,  Plas-Ties,  in  any  termination.  First, 
Plas-Ties  was  and  is  a  wholly  separate  corporation, 
with  its  own  officers,  directors,  plant,  and  operations. 
There  are  only  two  officers  or  directors  in  common 
between  Royal  and  Plas-Ties  [Johnson  Dep,  pp,  11-12], 
Second,  at  the  time  of  the  license  Royal  owned  only 
80%  of  Plas-Ties'  stock  and  did  not  acquire  the  other 
20%  until  several  years  later.  Third,  Plas-Tie§ 
had  developed  the  know-how  licensed  to  St.  Regis  long 
prior  to  Royal's  acquisition  of  any  stock  of  Plas-Ties. 
Finally,  Plas-Ties  was  treated  as  a  separate  corporate 
party  to  the  license  and  in  all  subsequent  dealings  there- 
under [Johnson  Dep.  pp.  4-7,  9,  11-12,  29,  112-113]. 

Having  chosen  to  use  a  corporate  form  for  the  busi- 
ness of  Plas-Ties,  Royal  cannot  now  ignore  that  cor- 
porate form  in  order  to  avoid  a  disadvantage  created 
thereby.  O'Neill  v.  Commissioner,  271  F.  2d  44  (9th 
Cir.  1959) ;  Commissioner  v.  Schaefer,  240  F.  2d  381 
(2d  Cir.  1957);  Rogmi  v.  Delaney,  110  F.  2d  336  (9th 
Cir.  1940) ;  Goldberg  v.  Tri-States  Theatre  Corp.,  126 
F.  2d  26  (8th  Cir.  1942).  This  principle  of  estoppel  of 
a  corporate  owner  to  ignore  the  corporate  form  is  like- 
wise found  in  California  law.  Wynn  v.  Treasure  Co.. 
146  Cal.  App.  2d  69,  303  P.  2d  1067  (1956);  Charles 
Ehrlich  &  Co.  v.  J.  Ellis  Slater  Co.,  183  Cal  709,  .192 
Pac.  526  (1920). 

There  are,  of  course,  many  cases  in  Federal  and  Cali- 
fornia   courts    involving   attempts    by   third   parties    to 
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pierce  the  corporate  veil  of  subsidiary  corporations,  or 
corporations  held  and  dominated  by  one  or  two  stock- 
holders. Such  piercing  is  allowed  in  equity  to  avoid 
protection  of  fraud  or  to  avoid  defeat  of  public  or 
private  rights.  See  e.g.  Maule  Industries  v.  Gerstel,  232 
F.  2d  294  (5th  Cir.  1956) ;  Luis  v.  Orcutt  To-mi  Water 
Co.,  204  Cal.  App.  2d  433,  22  Cal.  Rptr.  389  (1962). 
Here,  Royal  is  not  an  innocent  third  party  asking  the 
court  to  disregard  Plas-Ties'  corporate  veil  to  avoid 
fraud  or  protect  any  public  rights.  Hence,  there  is  no 
justification  whatever  to  treat  Plas-Ties  as  just  another 
name  for  Royal. 

In  its  brief.  Royal  carries  its  argument  to  the  ex- 
treme of  contending  that  Royal  "possibly"  owned  the 
licensed  know-how  because  the  license  uses  the  collec- 
tive term  "Royal"  in  its  operative  sections.  This  con- 
tention ignores  the  preamble  of  the  Hcense  which  states 
that  both  Royal  and  Plas-Ties  are  corporations  and 
are  the  hcensors  [R.  15]  and  uses  the  collective  term 
"Royal"  for  simplicity.  It  also  ignores  the  testimony 
of  Royal's  own  president  that  Plas-Ties  developed  the 
know-how  before  Royal  acquired  any  stock  and  that 
Plas-Ties  still  owns  the  know-how,  for  which  it  receives 
royalty  [Johnson  Dep.  p.  80].  Thus,  Plas-Ties  was  and 
is  a  necessary  party  to  the  license.  Its  failure  to  join 
in  the  attempted  termination  of  the  license  renders  that 
attempt  invalid. 
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IV. 
The  Trial  Court  Correctly  Ruled  That  the  Alleged 
Oral  Price  Fixing  Agreement  of  May  1963  Was 
Illegal  as  Violative  of  the  Sherman  and  Clayton 
Acts. 

Assuming  the  existence  of  an  oral  price-fixing  agree 
ment  in  May,  1963,  as  stated  in  Royal's  complaint  and 
affidavits,  such  an  agreement  could  not  be  enforced 
since  it  violates  both  the  Sherman  and  Clayton  Anti- 
trust Acts  (15  U.S.C.  §  1  et  seq.).  Price-fixing 
agreements  are  among  the  class  of  restraints  which 
are  "conclusively  presumed  to  be  unreasonable  and 
therefore  illegal  without  elaborate  inquiry  as  to  the  pre- 
cise harm  they  have  caused  or  the  business  excuse  for 
their  use."  Northern  Pacific  Railroad  v.  United  States, 
356  U.S.  1  (1958).  Recognizing  that  a  price-fixing  re- 
striction in  the  license  agreement  would  ordinarily  con- 
stitute a  per  se  violation  of  the  antitrust  laws,  Royal 
argues*  that  such  a  restriction  is  justified  on  the  au- 
thority of  United  States  v.  General  Electric  Co.,  272 
U.S.  476  (1926)  and  United  States  v.  Huck,  227  F. 
Supp.  791,  aff.  per  curiam  by  evenly  divided  court, 
382  U.S.  197  (1965). 

The  essence  of  Royal's  argument  is  that  the  General 
Electric  decision  authorizes  a  patentee  (Royal)  to  fix 
the  prices  at  which  its  licensees  may  sell  the  patented 
item.  However,  the  alleged  oral  agreement  was  that 
Plas-Ties,  not  Royal,  was  to  set  the  prices  at  which  St. 
Regis  could  sell.  In  response.  Royal  contends  that  it 
had  the  power  to,  and  in  fact  did,  set  the  selling  prices 


*For  some  inexplicable  reason,  Royal  states  this  arg^ument  in 
two  separate  sections  of  its  brief,  sections  III  and  VI  (pp.  18- 
19  and  24-26). 
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for  St.  Regis.  In  the  alternative,  Royal  contends  that 
even  if  Plas-Ties,  rather  than  Royal,  set  the  selling 
prices,  such  a  power  in  Plas-Ties  is  legal  under  Gen- 
eral Electric.  Under  either  argument,  Royal's  re- 
liance upon  General  Electric  is  misplaced. 

The  General  Electric  decision  does  not  authorize  a 
non-manufacturing  patentee,  such  as  Royal,  to  fix 
prices  in  a  patent  licensing  agreement.  Moreover,  the 
General  Electric  decision  authorizes  only  a  manufac- 
turing patentee  to  fix  prices  and  does  not  allow  delega- 
tion of  that  power  to  another.  These  points  are  stated 
quite  clearly  in  the  opinion : 

"One  of  the  valuable  elements  of  the  exclusive 
right  of  a  patentee  is  to  acquire  profit  by  the  price 
at  which  the  article  is  sold.  The  higher  the  price, 
the  greater  the  profit,  unless  it  is  prohibitory. 
When  the  patentee  licenses  another  to  make  and 
vend  and  retains  the  right  to  continue  to  make  and 
vend  on  his  own  account,  the  price  at  which  his  li- 
censee will  sell  will  necessarily  affect  the  price  at 
which  he  can  sell  his  own  patented  goods.  It 
would  seem  entirely  reasonable  that  he  should 
say  to  the  licensee,  'Yes,  you  may  make  and  sell 
articles  under  my  patent  but  not  so  as  to  destroy 
the  profit  that  I  wish  to  obtain  by  making  them 
and  selling  them  myself.'  "  272  U.S.  at  490  (Em- 
phasis added). 

As  the  passage  indicates,  the  decision  was  predicated 
upon  the  assumption  that  the  patentee  would  manufac- 
ture and  sell  the  patented  item.  This  same  assump- 
tion can  be  found  in  subsequent  Supreme  Court  deci- 


—25— 

sions  limiting  the  scope  of  the  General  Electric  excep- 
tion to  the  per  se  rule  of  price-fixing.  For  example,  in 
United  States  v.  Line  Material  Co.,  333  U.S.  287 
(1948)  it  was  stated: 

"We  are  thus  called  upon  to  make  an  adjust- 
ment between  the  lawful  restraint  on  trade  of  the 
patent  monopoly  and  the  illegal  restraint  prohibited 
broadly  by  the  Sherman  Act.  That  adjustment 
has  already  reached  the  point,  as  the  precedents 
now  stand,  that  a  patentee  may  validly  license  a 
competitor  to  make  and  vend  with  a  price  limita- 
tion under  the  General  Electric  case  and  that  the 
grant  of  patent  rights  is  the  limit  of  freedom  from 
competition  under  the  cases  first  cited  at  note  22." 
333  U.S.  at  310  (Citations  omitted  and  emphasis 
added.) 

To  the  same  effect  is  United  States  v.  New  Wrinkle, 
342  U.S.  371  (1952),  where  a  non-manufacturing 
patent  holding  company  was  held  to  be  in  violation  of 
the  antitrust  laws  by  its  attempt  to  fix  prices  at  which 
its  licensees  might  sell: 

"The  Bement  [Bcmcnt  v.  National  Harrow,  186 
U.S.  70]  and  General  Electric  cases  allowed  a  pat- 
entee to  license  a  competitor  in  commerce  to  make 
and  vend  with  a  price  limitation  controlled  by  the 
patentee."  (Emphasis  added.)  342  U.S.  at  378. 

Royal  seems  to  ignore  this  important  qualification  of 
the  General  Electric  decision.  Royal's  brief  admits 
that,  "In  the  case  at  bar,  the  patentee,  Royal,  does  not 
engage  in  the  manufacturing  of  the  patented  product." 
(Emphasis   added)    (App.    Br.    p.    25).      Thus,    Royal 
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was  not  a  competitor  of  St.  Regis.  The  trial  court 
was  aware  of  the  important  distinctions  between  the 
present  case  and  the  General  Electric  rationale.  As  it 
said  in  its  well-reasoned  opinion: 

"Thus,  the  question  presents  itself,  where  the 
patent  owner  does  not  compete  with  the  licensee 
with  respect  to  the  patented  product,  is  a  price 
fixing  agreement  such  as  the  one  sought  to  be 
introduced  in  this  case,  'normally  and  reasonably 
adapted  to  secure  pecuniary  reward  for  the  pat- 
entee's monopoly.'  We  think  not."  [R.  23  in  Ap- 
peal No.  22717]. 

For  a  similar  holding  see  United  States  v.  Vehicular 
Parking,  54  F.  Supp.  828,  838  (D.  Del.  1944). 

Because  of  the  above,  it  would  seem  that  Royal's  con- 
tention that  there  was  "ample  evidence  in  the  record  to 
support  an  inference  that  Royal  had  at  least  the  power 
and  in  fact,  did,  set  Plas-Ties  prices"  (App.  Br.  p. 
18)  must  be  rejected  for,  even  if  accepted,  such  a  pow- 
er is  not  within  the  limited  exemption  created  by  the 
General  Electric  decision. 

However,  the  trial  court,  correctly  ruled  that,  as  a 
matter  of  law.  Royal  was  estopped  from  asserting  that 
it,  rather  than  Plas-Ties,  had  the  power  to  fix  the  prices 
at  which  the  patented  items  might  be  sold.  Royal  can- 
not be  heard  to  argue  that  the  "corporate  veil"  of  Plas- 
Ties  should  be  pierced  in  order  to  protect  Royal  from 
the  illegality  of  its  price-fixing  condition  (see  pp.  21-22 
supra).  As  a  result,  it  is  a  licensee,  Plas-Ties,  and 
not  the  patentee  who  had  the  power  to  set  St.  Regis' 
prices  under  the  St.  Regis  license.  Such  a  power,  con- 
trary to  Royal's  contentions  that  "[T]here  is  nothing 


illegal  in  having  the  fixed  price  be  determined  by  on§ 
particular  licensee,"  (App.  Br.  p.  9)  is  not  authorized 
by  the  General  Electric  decision  or  any  other  authority. 
As  stated  in  the  trial  court's  opinion : 

"Plaintiff's  assertion  that  such  an  agreement 
is  valid  under  the  doctrine  of  the  General  Electric 
case  and  the  Huck  case  \IJ.S.  v.  Huck,  227 
F.Supp.  791  (E.D.  Mich.  1964),  aff.  382  U.S. 
197  (1965) J  is  not  sound.  In  each  of  the  two 
latter  cases  the  patentee  entered  into  an  agree- 
ment with  its  licensee  that  required  the  licensee  to 
sell  products  made  under  the  patent  in  question  at 
a  price  no  lower  than  that  at  which  the  patentee 
sold  the  same  products.  In  the  instant  case,  how- 
ever, the  oral  agreement  contended  for  by  plaintiff 
would  require  defendant  not  to  sell  at  the  prices 
fixed  by  plaintiff  but  rather  at  the  prices  fixed 
by  its  competitor,  to  wit,  Plas-Ties  Corporation, 
also  holding  a  license  from  plaintiff  to  manufac- 
ture under  the  patent."  [R.  22  in  Appeal  No. 
22717]. 

That  such  a  power  in  a  licensee  is  not  within  the 
General  Electric  doctrine  is  made  even  more  clear  by 
the  Supreme  Court  decision  in  Line  Material  Co., 
supra,  which  was  specifically  relied  upon  by  the  trial 
court  as  "clearly"  applicable  to  the  case  at  bar.  Line 
Material  involved  cross-licensing  between  the  owner  of 
the  basic  patent  and  the  owner  of  the  improvement 
patent,  whereby  the  latter  was  empowered  to  license 
both  patents  at  fixed  prices.  The  Supreme  Court  held 
that  permitting  one  patentee  to  fix  the  price  of  an  arti- 
cle covered  in  part  by  a  patent  not  owned  by  him  was 
not  within  the  General  Electric  rule.     The  instant  case 
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can  be  analogized  to  the  cross-licensing  arrangment  in 
Line  Material  and  also  to  the  patent-pooling  arrange- 
ment declared  illegal  in  New  Wrinkle,  supra.  Although 
Plas-Ties  did  not  own  any  patent  to  pool  or  cross- 
license,  it  did  possess  something  equally  as  important: 
know-how.  Royal  and  Plas-Ties  combined  these  re- 
sources and  jointly  executed  the  agreement  to  license 
St.  Regis.  Under  the  agreement,  Plas-Ties  was  given 
the  power  to  fix  prices  of  items  covered  by  Royal's  pat- 
ent. It  would  seem,  therefore,  that  the  trial  court  was 
entirely  correct  when  it  said  "[T]hus,  the  alleged  price 
fixing  agreement  would  seem  to  come  clearly  within 
the  prohibition  and  reasoning  of  United  States  v.  Line 
Material  Co."  [R.  23  in  Appeal  No.  22717]. 

Despite  the  clear  import  of  the  last  quoted  passage 
from  the  trial  court's  opinion,  and  despite  the  Supreme 
Court  decision  in  Line  Material,  Royal  states  that  "[I]t 
is  not  clear  from  the  Court's  memorandum  decision  just 
what  its  reasoning  was"  with  relation  to  the  legality 
of  having  the  licensee,  Plas-Ties,  fix  the  prices  under 
the  alleged  oral  agreement  (App.  Br.  p.  26).  Speculat- 
ing upon  this  supposed  lack  of  clarity.  Royal  suggests 
that  perhaps  the  court  found  that  the  ''General  Elec- 
tric doctrine  is  limited  to  one  licensee"  (App.  Br.  p. 
26).  Cited  by  Royal  is  Newhurgh  Moire  Co.  v.  Su- 
perior Moire,  237  F.  2d  283  (3rd  Cir.  1956),  which 
held  that  the  General  Electric  doctrine  did  not  give  a 
patentee  the  power  to  "grant  a  plurality  of  licenses, 
each  containing  provisions  fixing  the  price  at  which  the 
licensee  might  sell  the  product.  ..."  237  F.  2d  at  294. 
Nowhere  in  the  trial  Court's  opinion  is  there  any  in- 
dication that  the  Newhurgh  Moire  case  or  the  "single  li- 
censee" rule  was  utilized  in  reaching  the  decision   (al- 
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though  St.  Regis  did  present  such  an  argument  to  the 
trial  court  [R.  515]).  By  setting  up  this  "straw  man," 
Royal  hopes  to  cloud  the  very  clear  holding  that  the 
General  Electric  and  Line  Material  decisions  do  not 
authorize  the  license,  Plas-Ties,  to  fix  the  prices  of  St. 
Regis. 

The  General  Electric  decision  is  not  favored  as  an 
exemption  from  the  antitrust  laws.  See  e.g.,  Kaysen 
and  Turner,  Antitrust  Policy,  p.  168  (1959) ;  Report  of 
the  Attorney  General's  National  Committee  to  Study  the 
Antitrust  Laws,  pp.  233-236  (1955).  It  has  no  ap- 
plication to  a  situation  where,  as  here,  the  patentee  is 
not  manufacturing  or  selling  the  patented  item  in  com- 
petition with  the  licensee  whose  prices  are  being  fixed. 
Accordingly,  the  price-fixing  condition  imposed  by 
Royal  has  no  economic  or  legal  justification.  It  is  a 
per  se  violation  of  the  antitrust  laws  and  hence  unen- 
forceable as  a  license  condition. 

V. 

The  Trial  Court  Complied  With  F.R.C.P.  Rule  56 

Re    Finding    That    There    Were    No    Material 

Disputed  Facts  Concerning  the  Defenses  Upon 

Which  the  Summary  Judgment  Was  Granted. 

Royal  claims  that  the  trial  court  failed  to  comply  with 
F.R.C.P.  56  because  it  allegedly  did  not  comply  "with 
the  technical  rule  enunciated  by  this  Court  in  Neff  In- 
strument Corporation  v.  Cohu  Electronic,  Inc.,  (CA 
9,  1959)  269  F.  2d  668  .  .  ."  (App.  Br.  pp.  22-23). 
Royal's  argument  is  without  substance  in  view  of  the 
record  and  of  the  applicable  law. 

The  Court's  opinion  below  noted  that  it  should  stand 
as  its  findings  and  conclusions  upon  the  motion  for 
summary  judgment.    In  that  opinion  the  court  found : 
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"There  are  no  material  facts  which  are  in  dispute 
upon  the  question  as  to  whether  or  not  defendant 
still  has  a  valid  license  to  use  the  patented  proc- 
ess and  the  'know-how'.  Plaintiff's  contentions 
that  the  validity  of  the  patent  is  in  issue  need  not 
be  now  reached. 

"As  stated  before  there  are  no  material  disputed 
facts  herein  for  the  purposes  of  the  motion  for 
summary  judgment.  .  .  .  Assuming  for  the  pur- 
poses of  this  motion  that  all  of  the  facts  stated 
in  plaintiff's  affidavits  and  exhibits  are  true  and 
that  there  was  an  oral  agreement  between  the  par- 
ties in  May  1963  that  defendant  would  maintain 
its  prices  at  a  level  fixed  by  Plas-Ties  Corpora- 
tion, and  also  assuming  that  in  June  1966  defend- 
ant again  agreed  to  maintain  prices  at  the  levels 
fixed  by  Plas-Ties  Corporation,  such  price  fixing 
agreement  or  agreements  would  have  no  legal  ef- 
fect and  the  breach  thereof  by  defendant  would  not 
entitle  plaintiff  to  terminate  defendant's  license  for 
the  reason  that  each  of  such  price  fixing  agree- 
ments would  be  invalid  under  the  Sherman  and 
Clayton  Acts  for  the  reasons  hereinbefore  stated. 
In  addition,  the  Court  concludes  that  no  author- 
ized representative  of  defendant  executed  or  ap- 
proved any  oral  price  fixing  agreement  in  or  about 
May  of  1963;  that  the  Hcense  agreement  couldn't 
be  terminated  by  the  breach  of  a  separate  price  fix- 
ing agreement ;  and  that  in  any  event  the  parol  evi- 
dence rule  prevents  proof  of  any  such  1963  oral 
agreement."  [R.  17  and  26  in  Appeal  No.  22717]. 
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There  statements  fully  comply  with  the  requirements 
of  F.R.C.P.  56(c).  Admittedly,  a  movant  for  sum- 
mary judgment  has  a  heavy  burden,  but  this  burden 
was  fully  met  in  the  present  case.  The  motion  for  sum- 
mary judgment  relied  almost  completely  upon  statements 
by  Royal's  own  personnel,  so  that  there  was  no  issue 
of  fact  raised  by  conflicting  affidavits.* 

Thus,  there  was  no  occasion  for  the  trial  court  to 
weigh  conflicting  evidence  and  it  did  not  do  so.  Rather 
the  ruling  assumed  the  evidence  to  be  as  stated  by 
Royal.  In  such  circumstances,  the  trial  court  correctly 
determined  that  the  defenses  of  license  and  of  illegality 
of  the  alleged  price-fixing  condition  were  matters  of 
law  and  could  be   determined   by   summary  judgment. 

Royal  has  failed  to  identify  any  fact  actually  ma- 
terial to  the  trial  court's  decision  upon  which  there  was 
any  genuine  dispute.  It  claims  that  some  inferences 
drawn  by  the  court  may  be  disputed  (see,  for  example, 
pp.  18-19  of  Royal's  Brief),  but  we  have  herein  shown 
that  each  such  inference  is  the  only  one  which  can 
logically  be  drawn  from  the  undisputed  facts.  Logic 
and  reason  may  be  employed  in  deciding  upon  a  motion 
for  summary  judgment,  rather  than  only  a  mechanical, 
inflexible  process,  as  vividly  illustrated  by  the  recent 
decision  of  the  Supreme  Court  in  First  National 
Bank  of  Arisona  v.  Cities  Service  Co.  {2)6  Law  Week 


*The  only  St.  Regis  affidavit  relied  upon  by  it  in  support  of 
the  motion  for  summary  judgment  vas  that  of  Mr.  Adams,  the 
president  of  St.  Regis,  regarding  his  lack  of  knowledge  of  any 
oral  price-fixing  agreement.  Mr.  Adams'  affidavit  was  not  con- 
tradicted by  any  affidavit  or  deposition  of  Royal. 
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439^1 — decided  May  20,  1968).  There  the  court  utilized 
extensive  inferences  and  innuendos  concerning  motive 
and  intent  to  conspire,  drawn  by  logic  from  a  large  mass 
of  testimony,  to  uphold  a  summary  judgment  against  a 
plaintiff  who  claimed  that  he  was  the  victim  of  an  anti- 
trust conspiracy.  It  held  that  F.R.C.P.  56  is  to  be  realis- 
tically applied  and  that  "a  party  cannot  rest  on  the 
allegations  contained  in  his  complaint  in  opposition  to 
a  properly  supported  summary  judgment  motion  made 
against  him"  (36  Law  Week  at  4404). 

As  to  Royal's   reliance  upon  the  claimed   "technical 

rule"  of  Neff  Instrument  Corp.,  supra,  that  there  must 

be  an  express  finding  that  "there  is  no  genuine  issue 

as  to  any  material  fact,"  any  such  technical  rule  has 

been  disavowed  by  this  Court,     In  Fromherg,  Inc.  v. 

Gross  Manufacturing  Company,  Inc.,  328  F.   2d  803 

(9th  Cir.   1964),  a  patentee  made  the  same  argument 

of  a  "technical  rule",  in  seeking  to  reverse  a  summary 

judgment  against   him.     However,   this   court   replied: 

"Appellant,  however,  says  that  the  court  made 

no  express  finding  that  there  was  no  genuine  issue 

as  to  any  material  fact  and  invokes  the  'technical 

rule'  that  absent  such  a  finding  the  judgment  must 

be    reversed.      Apparently    the    notion    that    there 

is  such  a  technical  rule  started  with  an  impatient 

statement   of   Judge   Fee,    citing   no   authority,    in 

New  and  Used  Auto  Sales  v.  Hansen,  9  Cir.  1957, 

245  F.2d  951,  a  case  in  which  this  court  found  that 

there  were  genuine  issues  to  be  tried.     There  is 

similar,  but  somewhat  weaker,  language  by  Judge 

Mathews  in  Sequoia  Union  High  School  Dist.  v. 

United  States,  9  Cir.  1957,  245  F.2d  227.     These 

dicta  were  repeated  in  the  form  of  an  alternative 
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holding  in  Neff  Instnuncnts  Corp.  v.  Cohu  Elec- 
tronics, Inc.,  9  Cir.  1959,  269  F.2d  668,  674.  Yet 
in  each  case  the  court  was  at  pains  to  show  that 
there  were,  in  fact,  genuine  issues  of  material 
fact  to  be  tried.  How  much  repetition  of  dicta  is 
required  to  make  a  holding,  we  need  not  here  decide. 
"The  court  is  not  required  to  make  any  finding 
in  granting  a  motion  for  summary  judgment. 
Lindsey  v.  Leavy,  9  Cir.  1945,  149  F.2d  899,  902. 
Such  findings,  however,  are  sometimes  made,  and 
when  made  they  are  helpful  to  the  appellate  court. 
In  this  case  the  court  wrote  an  opinion  and  also 
made  formal  findings  of  fact  and  conclusions  of 
law.  The  latter  do  not  contain  the  ritual  state- 
ment that  there  is  no  genuine  issue  as  to  any  ma- 
terial fact.  The  opinion  states :  'Defendant  [ap- 
pellee] urges  that  all  the  facts  hereinabove  stated 
are  undisputed  and  that  they  establish  noninfringe- 
ment. With  this  conclusion  we  agree.'  We  thini' 
that,  unless  litigation  is  to  be  reduced  to  mere 
verbal  ritualism,  a  prospect  that  we  do  not  regard 
with  any  relish,  this  statement  is  equivalent  to  a 
statement  that  there  is  no  genuine  issue  as  to  any 
material  fact."*  328  F.  2d  at  806. 

The  opinion  of  the  trial  court  fulfilled  any  ritual  re- 
quired by  F.R.C.P.  56(c). 

Here  the  defenses  of  license  and  illegality  are  ques- 
tions of  law,  and  Royal  presented  to  the  trial  court  all 
the    factual    evidence    it    desired    concerning   those    de- 


*That  ■  patentee-appellant  was  also  represented  by  the  counsel 
for  Royal  in  this  action.  Thus,  it  is  surprising  to  see  the  argu- 
ment made  again. 


—34— 

fenses.*  No  dispute  was  raised  by  St.  Regis  as  to 
those  alleged  facts  and  the  court  properly  determined 
the  issues  of  law  on  the  assumption  they  were  proved 
as  alleged  by  plaintiffs.  This  is  all  that  F.R.C.P.  56 
requires. 

VI. 
The  Holding  That  No  Authorized  Representative  of 
St.  Regis  Made  or  Approved  the  Oral  Price- 
Fixing  Agreement  Was  Not  Material  to  the 
Grounds  for  Summary  Judgment,  and  Even  if 
It  Were,  There  Exists  No  Genuine  Issue  as  to 
the  Facts  Supporting  That  Holding. 

Section  II  of  Royal's  brief  contends  that  the  trial 
court  erred  "in  holding  as  a  matter  of  law  that  no  au- 
thorized representative  of  appellee  executed  or  approved 
the  oral  agreement  to  fix  prices"  (App.  Br.  pp.  14-18). 
Royal's  argument  is  valid,  however,  only  if  the  allegedly 
erroneous  holding  was  a  material  fact  in  sustaining  the 
defense  of  license  and  if  there  was  a  genuine  issue  as 
to  it.    Neither  condition  existed. 

It  seems  clear  from  the  memorandum  opinion  that  the 
trial  court's  statements  as  to  the  necessity  of  approval 
of  the  license  by  authorized  St.  Regis  officers  and  the 
ostensible  authority  of  the  negotiators  were  not  mate- 
rial to  the  granting  of  summary  judgment  (and  were 
not  so  treated  by  the  trial  court).  The  trial  court 
rejected  the  validity  of  the  price-fixing  agreement  on 
"tivo  grounds,  the  first  of  which  is  the  bar  of  the  parol 


*Royal  has  never  claimed  that  there  was  any  further  evidence 
it  could  offer  at  trial  on  the  defense  of  license.  Thus,  this  case 
is  more  properly  a  subject  for  summary  judgment  than  was 
First  National  Bank  of  Arizona  v.  Cities  Serznce  Co.,  supra,  in 
which  the  plaintiff  claimed  that  he  was  prevented  from  produc- 
ing evidence  to  sustain  his  claim. 
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evidence  rule"  [R.  18-22  in  Appeal  No.  22717].  The 
second  ground  was  the  holding  that  the  oral  price-fixing 
agreement  was  in  violation  of  the  Sherman  and  Clayton 
antitrust  acts  [R.  22-24  in  Appeal  No.  22717J.  These 
were  the  two  and  only  two  grounds  used  by  the  trial 
court  in  rejecting  any  legal  effect  and  vaHdity  of  the 
alleged  oral  price-fixing  agreement.  Lack  of  actual  or 
ostensibly  authority  was  not  a  ground.  The  only 
mention  by  the  trial  court  as  to  lack  of  the  nego- 
tiators' authority  to  bind  St.  Regis  was  made  while  dis- 
cussing the  applicability  of  the  parol  evidence  rule  [R. 
18-19  in  Appeal  No.  22717].  But  this  discussion  was 
purely  incidental  to  the  holding  that  the  license  docu- 
ment was,  as  a  matter  of  law,  a  complete  integrated 
agreement,  the  terms  of  which  could  not  be  altered  or 
added  to  by  parol  evidence  [R.  18].  The  court  made 
it  clear  that  the  question  of  apparent  authority  was  not 
material  to  its  determination  under  the  parol  evidence 
rule  when  it  stated : 

"At  such  meeting  [May  1963]  no  corporate  offi- 
cer of  defendant  was  present  and  there  is  no  evi- 
dence that  any  corporate  officer  of  defendant  was 
present  and  there  is  no  evidence  that  any  corporate 
officer  of  defendant  ever  approved  the  so-called 
oral  agreement  intended  for  by  plaintiff,  although 
such  approval  would  be  required,  regardless  of 
the  parol  evidence  rule."  (Emphasis  added)  [R.  19 
in  Appeal  No.  22717]. 

However,  assuming  arguendo  that  the  binding  au- 
thority of  the  negotiators  was  a  material  fact  to  the 
holding  applying  the  parol  evidence  rule,  there  exists  no 
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genuine  issue  as  to  the  existence  of  the  facts  showing 
lack  of  such  authority.  Royal  is  apparently  making 
two  contentions  to  the  contrary. 

First,  Royal  contends  that  three  items  of  evidence 
"warrant  an  inference  that  the  appropriate  officials 
of  St.  Regis  approved  of  and  ratified  the  oral  agree- 
ment" (App.  Br.  p.  16).  However,  none  of  the  cited 
evidence  warrants  the  inference  so  claimed  by  Royal. 
It  in  no  way  contradicts  the  affidavit  of  the  president 
of  St.  Regis  that  he  did  not  have  knowledge  of  the 
alleged  oral  price-fixing  condition  until  November  1966. 
Moreover,  the  deposition  of  Johnson  (Royal's  presi- 
dent) indicates  clearly  that  Royal  and  Plas-Ties  knew 
and  understood  throughout  the  entire  negotiations  that 
the  Pollock  negotiators  did  not  have  the  authority  to 
enter  into  a  binding  agreement  for  St.  Regis.  Finally, 
it  cannot  be  argued  that  maintenance  by  St.  Regis  of  its 
prices  in  line  with  those  of  Plas-Ties  until  early  1966 
is  evidence  of  adoption  or  ratification  by  St.  Regis' 
officers  of  a  price-fixing  agreement.  It  is  natural 
that  a  manufacturer  learning  to  make  a  product  for 
which  a  competitor  has  a  long-established  price  level 
will  not  cut  prices  until  he  knows  he  can  make  a  profit 
at  a  lower  price  level.  When  he  gains  sufficient  ex- 
perience to  ascertain  this,  he  reduces  prices  to  gain 
more  business.  That  is  precisely  the  pattern  followed 
by  St.  Regis  here. 

Second,  Royal  contends  that  there  is  a  genuine  issue 
of  material  fact  because,   it  claims,   St.   Regis   clothed 
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the  Pollock  negotiators  with  ostensible  authority  to 
make  a  binding  agreement.  Royal's  brief  quotes  ex- 
tensively from  Cal.  Jur.  2d  on  the  law  of  agency  and 
ostensible  authority  (App.  Br.  p.  17).  But  that  quoted 
passage  of  text  shows  the  fallacy  of  Royal's  contention, 
because  it  states: 

".  .  .  an  ostensible  agency  exists  where  the  busi- 
ness done  by  the  supposed  agent,  so  far  as  it  is 
open  to  the  observation  of  third  parties,  is  con- 
sistent with  the  existence  of  an  agency,  and  where, 
as  to  the  transaction  in  question,  the  party  dealt 
with  is  justified  in  believing  that  an  agency  exists." 
(Emphasis  added). 

Such  belief  cannot  be  justified  when  the  third  party 
understands  and  acknowledges  that  the  principal  must 
approve  and  ratify  an  agreement  negotiated  by  the 
agent.  Here  there  is  ample  evidence  from  Royal  that  it 
understood  at  all  times  that  the  Pollock  negotiators  did 
not  have  the  authority  to  bind  St.  Regis  and  that  final 
review  and  approval  had  to  be  made  in  New  York  by 
the  president  of  St.  Regis  [Johnson  Dep.  pp.  36,  41, 
44-46,  100;  see  also  Exs.  D-10,  D-12,  D-15  and  D-16A 
thereto] . 

Therefore,  there  was  no  error  in  the  statements  of 
the  trial  court  that  no  authorized  representative  of  St. 
Regis  executed  or  approved  a  price-fixing  condition. 
Such  statements,  in  any  event,  were  not  material  to 
the  grounds  of  the  decision. 
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VII. 
A  Preliminary  Injunction  Was  Properly  Denied. 

Although  Royal's  first  appeal  is  from  the  denial  of  a 
preliminary  injunction,  it  has  for  all  intents  and  pur- 
poses now  abandoned  that  appeal  (App.  Br.  p.  27). 
This  is  understandable,  because  the  summary  judg- 
ment renders  the  issue  moot. 

In  any  event,  it  was  entirely  proper  for  the  court 
below  to  refuse  to  issue  any  preliminary  injunction. 
There  was  no  abuse  of  discretion  whatsoever,  as  shown 
by  the  thoughtful  nature  of  the  order  of  denial  [R. 
530-533].  The  authorities  supporting  the  court's  order 
include  Pacific  Cage  &  Screen  Co.  v.  Continental  Cage 
Corp.,  259  F.  2d  87  (9th  Cir.  1958);  Leavitt  v.  Mc- 
Bee  Co.,  124  F.  2d  938  (1st  Cir.  1942);  and  Tanner 
Motor  Livery,  Ltd.  v.  Avis,  Inc.,  316  F.  2d  804  (9th 
Cir.  1963).  A  full  argument  of  the  equitable  principles 
compelling  denial  of  a  preliminary  injunction  under  the 
facts  of  this  case  is  found  in  St.  Regis'  memorandum 
in  opposition  [R.  247-260]. 

Conclusion. 

This  case  does  not  warrant  a  trial.  If  it  went  to 
trial,  the  court  would  have  to  determine  two  questions 
of  law  upon  the  basis  of  the  very  same  evidence  of- 
fered by  Royal  here —  (1)  is  the  written  license  an  in- 
tegrated agreement,  the  terms  of  which  cannot  be  en- 
larged or  altered  by  evidence  of  an  oral  agreement,  and 
violation  of  the  antitrust  laws?  It  is  in  the  best  in- 
terests of  justice  to  determine  these  questions  of  law 
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at  a   pre-trial    stage,    before    involving   the    court,    the 
parties  and  counsel  in  the  time  and  expense  of   trial. 
Summary  judgment  was,  therefore,  properly  sought  and 
granted.     The  judgment  should  be  affirmed. 
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The  appellee  has  filed  an  excellent  brief  had  the  judg- 
ment appealed  from  been  rendered  by  the  District  Court 
after  having  heard  all  of  the  evidence.  However,  it 
fails  to  deal  as  penetratingly  with  the  appellant's  con- 
tention that,  in  granting  the  motion  for  summary  judg- 
ment, the  District  Court  necessarily  decided  certain 
questions  of  fact,  which  properly  should  have  been  de- 
cided only  after  the  Court  had  heard  all  of  the  evidence. 
Appellant  proposes  to  reply  to  appellee's  points  in  the 
order  they  appear  in  the  appellee's  brief  and  will  discuss 
questions  of  fact  where  appropriate  in  the  setting  of  the 
reply  to  a  particular  point. 
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I. 
The  Parol  Evidence  Rule. 

Each  side  has  cited  California  cases  dealing  with  the 
parol  evidence  rule  containing  language  favorable  to  the 
party  citing  the  particular  cases.  Seemingly  the  state- 
ments are  irreconcilable.  However,  upon  analysis 
and  in  the  light  of  the  facts  of  a  given  case,  the  de- 
cisions are  not  in  as  much  disharmony  as  the  quoted 
excerpts  suggest.  Moreover,  they  clearly  indicate  that 
the  law  of  California  on  the  parol  evidence  rule  has 
evolved  to  the  point  today  where  the  trial  court  should 
hear  testimony  about  the  alleged  contemporaneous  agree- 
ment before  it  can  determine  whether  or  not  the  parol 
evidence  rule  applies.  At  least,  that  is  the  holding  of 
the  most  recent  expression  by  the  California  Supreme 
Court  on  the  matter,  Masterseii  v.  Sine  (February  1968) 
68  A.C.  223. 

Indeed  the  argument  of  St.  Regis  is  itself  persuasive 
proof  that  the  applicability  of  the  parol  evidence  rule 
in  the  case  at  bar  could  be  determined  only  after  the 
trial  court  heard  all  of  the  evidence  and  made  a  factual 
determination  as  to  what  was  "natural"  or  "unnatural." 
For  example,  on  page  15  of  its  brief  appellee  states: 

(a)  "In  these  circumstances,  it  would  be  un- 
natural for  Royal  to  make  this  matter  a  subject  of 
separate,  oral  understanding  .  .  ." 

(b)  "Further,  it  would  be  unnatural  for  Royal 
to  leave  this  as  a  matter  for  separate,  oral  under- 
standing in  view  of  the  unwavering  view  taken  by 
the  Pollack  Paper  negotiations  .  .  ." 

(c)  "Faced  with  that  attitude.  Royal's  obvious 
protection  would  be  to  insist  that  the  alleged  con- 
dition be  explicitly  in  the  writing  .  .  ." 
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The  italicized  words  in  the  preceding  quotation  repre- 
sent value  judgments  which  the  trier  of  fact  could 
properly  make  only  after  it  had  heard  all  of  the  evi- 
dence. It  should  not  attempt  to  make  such  subjective 
determinations  on  summary  judgment. 

In  attempting  to  overcome  Mastersen,  counsel  are 
consistent  in  their  language.     On  page   16,  they  state: 

(a)  "In  Mastersen,  it  was  determined  that  an 
oral  contemporaneous  agreement  was  on  a  subject 
on  which  the  written  agreement  was  silent  and  that 
it  was  natural  for  the  parties  to  make  the  agree- 
ment separate  from  writing. 

(b)  Referring  to  American  Industrial  Sales 
Corp.  V.  Air  scope.  Inc.,  44  Cal.  2d  393,  282  P.  2d 
504: 

".  .  .  the  Court  expressly  affirmed  those  tests 
for  invoking  the  exception,  and  held  that  the  oral 
agreement  .  .  .  was  a  natural  subject  of  oral, 
separate,  contemporaneous  understanding." 

Perhaps  all  of  what  counsel  say  is  true  as  a  matter 
of  fact,  but  that  can  be  determined  only  after  all  of  the 
evidence  is  in.  California  law  on  the  question  of 
whether  the  parol  evidence  rule  prohibits  testimony  of 
an  alleged  contemporaneous  agreement  requires  that  the 
oral  agreement  at  least  be  considered.  The  District 
Court's  decision  (which  are  its  findings  of  fact  and 
conclusions  of  law)  states :  'Tt  does  not  appear  to  this 
Court  that  parties  similarly  situated  would  make  a  price 
fixing  agreement  a  separate  agreement."  St.  Regis 
handles  this  in  its  only  footnote  which  appears  on  page 
15  of  its  brief.  Appellee  states:  'Tt  is  a  conclusion 
that  must  be  drawn  from  the  uncontroverted  words  of 


the  document  and  Royal's  own  testimony  as  to  the  cir- 
cumstances of  its  execution." 

On  summary  judgment,  the  question  is  not  what  con- 
clusion "must"  be  drawn.  Rather,  it  is  whether  that  is 
the  only  conclusion  that  can  possibly  be  drawn  from  the 
evidence.  Mr.  Johnson,  Royal's  president,  testified 
about  this  phase  of  the  negotiations  on  pages  37-40  of 
his  deposition.  His  testimony  was  to  the  effect  that 
Royal  insisted  upon  a  price  fixing  agreement,  otherwise 
".  .  .  we  simply  can't  reach  an  agreement."  St.  Regis 
was  willing  to  agree  to  price  fixing  but  one  of  its 
counsel,  Mr.  Ganey,  ".  .  .  would  not,  absolutely,  let 
them  write  it  in  the  agreement."  Accordingly,  if  Mr. 
Johnson's  testimony  be  accepted  as  true,  as  it  must  on 
summary  judgment,  the  only  way  the  parties  could  enter 
into  the  licensing  agreement  was  if  there  was  a  con- 
temporaneous, oral  price  fixing  agreement.  Hence,  the 
statement  of  the  Court  referred  to  above  was  clearly  not 
the  only  inference  that  could  be  drawn  from  the  evi- 
dence. Indeed,  in  the  absence  of  any  contrary  evi- 
dence, the  District  Court's  finding  of  fact  is  not  sup- 
ported by  the  evidence. 

Under  its  discussion  of  the  parol  evidence  rule,  St. 
Regis  has  thrown  in  the  point  that  the  alleged  ter- 
mination of  the  agreement  by  Royal  was  ineffective 
because  a  breach  of  the  oral  price  fixing  agreement 
was  not  specified  in  the  license  agreement.  This  propo- 
sition is  of  no  consequence  whatsoever  on  summary 
judgment.  Appellee  concedes :  "At  best.  Royal's  remedy 
would  be  one  at  law  for  damages."  That  would  be 
better  than  being  thrown  out  of  court  together,  which 
is  what  the  District  Court  did  to  Royal.  If  the  latter 
was  entitled  to  any  relief,  irrespective  of  the  validity  of 
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the  termination  notice,  summary  judgment  for  the  ap- 
pellee was  erroneous. 

11. 

Did  Plas-Ties  Have  to  Join  in  the 

Termination  Notice? 

This  point  really  has  no  bearing  on  the  propriety  of 
summary  judgment  against  Royal.  If  there  was  a  valid 
contemporaneous,  oral  price  fixing  agreement  which 
was  breached  by  St.  Regis,  Royal  is  entitled  to  some 
form  of  judicial  relief.  It  should  not  be  summarily  re- 
fused a  hearing.  Whether  Plas-Ties  was  required  to 
join  in  a  termination  notice  is  beside  the  point. 

However,  whether  the  appellee  is  correct  in  its  as- 
sertion can  be  determined  only  after  the  Court  has  heard 
all  of  the  evidence  and  decided  the  facts.  For  example, 
St.  Regis  flatly  states  that  "Plas-Ties  owned  only  the 
know  how"  (Brief,  p.  19).  St.  Regis  cites  Mr.  John- 
son's testimony  as  proof  of  this  fact.  On  the  other 
hand,  the  license  agreement  reads : 

"RECITALS 
ROYAL  has  designed  and  developed  a  product 
line  of  plastic  tie  strips  and  is  the  owner  of  United 
States  Patent  No.  2,767,113,  pending  patent  ap- 
plications and  know  how  pertaining  to  the  design, 
manufacture,  and  machines  and  equipment  for  mak- 
ing plastic  tie  strips  and  for  closing  containers  with 
said  tie  strips. 

POLLOCK  is  desirous  of  manufacturing,  using 
and  selling  the  aforesaid  product  line  and  of  acquir- 
ing a  license  under  the  patent  rights  and  know  how 
owned  by  ROYAL  .  .  . 
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3.  ROYAL  shall  make  available  to  POLLOCK 
the  knozv  how  now  owned  by  ROYAL  relating  to 
said  tie  strips  ..."  (Emphasis  added). 

It  is  suggested  that  the  aforementioned  statements, 
all  agreed  to  by  Royal,  Plas-Ties,  and  St.  Regis  sup- 
port an  inference  that  Royal  owned  the  know  how. 
Accordingly,  on  summary  judgment  the  District 
Court  erred  in  finding  that:  "Actually,  the  second 
count  makes  clear  that  the  'know  how'  is  the  know  how 
of  Plas-Ties  Corporation  .  .  ."  [R.  p.  15,  appeal  22717]. 

The  Court  should  have  drawn  the  inferences  most 
favorable  to  appellant  in  considering  the  motion  for 
summary  judgment.  If  it  had  done  so,  it  would  have 
not  become  enmeshed  in  endeavoring  to  rule  as  a 
matter  of  law  on  the  factual  question  of  the  nature  of 
the  relationship  between  Royal  and  its  subsidiary  Plas- 
Ties,  which  was  a  necessary  prerequisite  to  the  Court's 
passing  upon  the  antitrust  defense  of  appellee. 

III. 

The  Oral  Price  Fixing  Agreement  Did  Not  Violate 

the  Anti-Trust  Laws. 

St.  Regis  asserts  that  the  rule  of  General  Electric 
does  not  apply  to  a  non-manufacturing  patentee  which 
has  required  a  second  licensee  to  set  its  prices  in  ac- 
cordance with  those  of  the  first  license.  No  authority 
is  cited  for  this  point.  Rather  the  appellee  analogizes 
the  case  at  bar  to  United  States  v.  Line  Material,  333 
U.S.  287.  This  reasoning  is  of  dubious  validity  as  an 
original  proposition;  furthermore,  in  the  case  at  issue, 
it  overlooks  the  fact  that  there  was  evidence  in  the 
record  which  would  have  supported  a  finding  that 
Royal  so  controlled  the  affairs  of  Plas-Ties  that  it  was 
Royal  not  Plas-Ties  which  set  the  price  of  the  plastic 
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tie  strips.  Therefore,  the  District  Court  erred  on  sum- 
mary judgment  in  finding  that:  "Plaintiff  in  its  com- 
plaint entitled  Plas-Ties  as  a  division  of  plaintiff  when 
in  fact  Plas-Ties  is  a  completely  separate  entity"  [R.  p. 
15]  and  by  implication  that  Plas-Ties  set  its  own  prices. 

The  evidence  warranted  a  finding  that  Plas-Ties  was 
not  "a.  completely  separate  entity."  Mr.  Johnson  testi- 
fied that,  although  Plas-Ties  was  a  subsidiary  of  Royal 
it  was  operated  as  a  division  thereof ;  that  the  corporate 
staff  of  Royal  worked  directly  on  Plas-Ties'  affairs; 
and  that  Plas-Ties  was  "in  actuality  a  part  of  Royal 
Industries,  though  it  has  the  name  'subsidiary' " 
[Johnson's  Dep.  p.  99],  As  a  matter  of  fact,  Royal's 
divisions  and  subsidiaries  were  operated  on  an  identical 
basis  by  Royal  [Johnson's  Dep.  pp.  112-113].  Johnson 
testified : 

"In  these  operations  we  have  either  divisional  gen- 
eral managers  or  divisional  presidents  who  are  day- 
to-day  men  on  the  scene,  but  our  corporate  staff, 
myself,  our  comptroller,  our  vice  president,  spend 
a  great  deal  of  time  in  the  divisions,  working  di- 
rectly with  them." 

This  evidence  of  Royal's  total  control  over  and  direc- 
tion of  Plas-Ties'  affairs  is  such  that  the  trier  of  fact 
could  conclude  that  Royal  set  Plas-Ties'  prices.  Indeed, 
when  the  first  breach  by  St.  Regis  of  the  price  fixing 
agreement  was  brought  to  the  attention  of  Mr.  Johnson 
he  wrote  to  the  President  of  the  Pollock  division  of 
St.  Regis  on  October  26,  1966,  and  said: 

"We  find,  however,  that  in  spite  of  our  admon- 
ishments of  your  pricing  action  an  acquiescence  on 
our  requests,  you  have  continued  to  price  our  prod- 
uct below  the  price  which  you  have  agreed  to  main- 


tain,  and  below  the  price  we  find  can  be  profitable 
to  our  company."  (Emphasis  added).  [Johnson's 
Dep.  Ex.  21]. 

Moreover,  St.  Regis  in  its  letter  of  January  24,  1967 
[Johnson's  Dep.  Ex.  22]  recognized  that  the  price  pat- 
tern was  Royal's,  not  Plas-Ties.'    The  author  write : 

*'As  stated  in  Mr.  Lacy's  letter  to  Mr.  Johnson  of 
December  2,  1966,  St.  Regis  denies  the  making  of 
any  agreement  to  adhere  to  prices  fixed  by  Royal. 

'Tf  Royal  had  expected  St.  Regis  to  follow  its 
prices,  it  is  hard  to  understand  why  they  never  ad- 
vised St.  Regis  that  price  revisions  were  being  made 
by  Royal .  .  ."  (Emphasis  added). 

Quite  clearly  the  parties  to  the  contract  recognized 
that  the  prices  were  set  by  Royal.  Plas-Ties  is  never 
mentioned.  Of  at  least,  such  an  inference  is  permis- 
sible from  the  evidence.  Plas-Ties  paid  no  royalty  to 
Royal  for  use  of  the  patent  [Johnson's  Dep.  p.  8].  It 
is  repetitive  to  be  sure,  but  the  law  on  summary  judg- 
ment is  not  what  inferences  should  be  drawn  but  what 
could  be  drawn  from  the  evidence.  Possible  inferences 
include  the  deduction  that  Plas-Ties  was  not  a  "com- 
pletely separate  entity  from  Royal"  and/or  that,  ir- 
respective of  the  relationship  between  Royal  and  Plas- 
Ties,  Royal  set  the  prices  to  be  charged  by  Plas-Ties  for 
the  plastic  tie  strips. 

Therefore,  the  Court  was  in  error  in  determining, 
as  a  matter  of  law,  that  Plast-Ties  was  a  separate  en- 
tity from  Royal.  Since  the  facts  have  supported  a  con- 
trary inference,  it  necessarily  follows  that  the  alleged 
contemporaneous  oral  price  fixing  agreement  would 
have  been  proper  under  the  General  Electric  doctrine. 
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Even  if  the  finding  of  the  District  Court  that  Plas- 
Ties  was  an  entirely  separate  entity  from  Royal  is 
deemed  to  be  the  only  permissible  inference  from  the 
evidence,  the  District  Court  is  in  error  in  holding  that 
such  a  finding  compels  the  conclusion  that  the  alleged 
price  fixing  agreement  violated  the  anti-trust  laws.  The 
reasoning  of  the  District  Court  is  based  upon  the  as- 
sumption that  the  right  of  a  patentee  to  protect  his 
monopoly  is  limited  to  requiring  a  licensee  to  fix  its 
prices  in  accordance  with  those  of  the  patentee.  This 
means  that  the  price  fixing  protection  afforded  a  pat- 
entee would  be  available  only  to  those  patentees  who 
manufacture  the  patented  item  and  that  a  patentee  who 
has  chosen  to  market  his  product  through  licensees 
would  never  be  legally  permitted  to  compel  a  second  li- 
censee to  fix  its  prices  in  accordance  with  those  charged 
by  a  first  licensee.  The  Appellee  makes  this  assertion 
without  the  benefit  of  supporting  authority.  As  far  as 
the  appellant  can  determine,  this  fact  situation  has 
never  been  passed  upon  by  any  court  in  this  Circuit. 

On  the  other  hand,  the  United  States  District  Court 
in  Missouri  in  Ronson  Patents  Corp.  et  al.  v.  Sparklets 
Devices,  Inc.  et  al.  (USDA-Mo.  1953)  112  F.  Supp. 
676,  involved  a  factual  situation  quite  similar  to  those 
in  the  case  at  bar. 

"The  plaintiff  Ronson  held  the  patents  in  suit 
assigned  to  it  by  Art  Metal  under  which  Art  Metal 
manufactured  the  patented  articles.  The  plaintiff 
Ronson  did  not  manufacture  but  was  a  subsidiary 
of  the  manufacturer,  Art  Metal.  The  defendants 
in  the  Ronson  situation  attempted  to  show  the  il- 
legal control  of  the  marketplace  by  reference  to 
an  agreement  between  Ronson  and  one  Evans  (not 
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a  party  to  the  suit)  based  on  a  license  agreement  in- 
cluding a  minimum  price-fixing  provision.  The  de- 
fendant argued  that  the  agreements  fixing  prices 
were  illegal  since  they  tended  to  create  a  monopoly 
in  the  plaintiff  Ronson.  On  page  686  the  court 
disposed  of  this  contention  as  follows : 

'.  .  ,  There  is  no  substantial  evidence  that  by 
the  agreements  Art  Metal  and  Evans  divided  up 
the  market,  to  any  competitor's  damage.  Art 
Metal  had  a  large  market  prior  to  the  agree- 
ments by  virtue  of  the  character  of  its  product 
and  patent.  Art  Metal  licensed  Evans  to  manu- 
facture and  sell  under  its  patent.  This  Art 
Metal  had  a  legal  right  to  do.  As  to  plaintiffs' 
right  to  fix  the  selling  price  of  the  patented  ar- 
ticle under  the  license,  we  are  bound  by  the  Gen- 
eral Electric  case.  United  States  v.  General  Elec- 
tric Co.,  272  U.S.  476,  47  S.  Ct.  192,  71  L.  Ed. 
362.'  " 

General  Electric  gives  a  patentee  the  right  to  require 
its  licensees  to  comply  with  any  price  structure  the  pat- 
entee feels  is  best  suited  to  effect  the  best  exploitation 
of  its  product.  General  Electric  does  not  in  any  way 
limit  the  standards  by  which  the  patentee  determines  its 
prices.  Appellant  knows  of  no  reason  why  a  non-manu- 
facturing patentee  cannot  delegate  the  responsibility  of 
pricing  to  a  primary  licensee  and  insist  that,  if  any 
third  party  wishes  to  manufacture  the  patented  item 
under  a  license,  it  must  follow  the  prices  of  the  first 
licensee.  This  is  an  original  proposition  in  this  Cir- 
cuit. None  of  the  cases  cited  by  the  appellee  are  persua- 
sive authority  to  the  effect  that  it  is  only  a  manufac- 
turing   patentee    who    may    fix    prices    under    General 
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Electric.  Yet,  that  is  a  necessary  limitation  of  the 
General  Electric  rule  that  the  decision  of  the  District 
Court  imposes  upon  that  doctrine, 

IV. 
The  Authority  of  the  Appellee's  Negotiators. 

The  appellee  beats  this  point  around  by  conceding 
that  it  was  "not  material  to  the  grounds  for  summary 
judgment,"  but  then  discusses  at  some  length  the  fact 
that  the  District  Court  drew  the  only  possible  inference 
from  the  evidence  that  the  Pollock  negotiators  "did  not 
have  the  authority  to  enter  into  a  binding  agreement 
for  St.  Regis"  (Appellee's  Br.  p.  36).  The  ultimate 
wisdom  of  this  deduction  is  supposedly  cemented  by 
the  appellee's  reference  to  what  is  "natural"  for  a  man- 
ufacturer. (It  is  difficult  to  imagine  any  concept  that 
more  emphatically  involves  a  determination  of  fact  than 
to  praise  a  trier  of  fact  for  having  figured  out  what  is 
"natural".) 

At  the  very  least,  the  authority  of  the  Pollock  ne- 
gotiators was  ambiguous.  Appellee  states  that  every- 
one knew  that  the  license  agreement  had  to  be  signed 
by  a  St.  Regis  official.  On  the  other  hand,  the  Pollock 
negotiators  assured  Royal  that  the  execution  of  the 
agreement  by  the  St.  Regis  people  in  New  York  was  a 
mere  formahty  [Johnson's  Dep.  p.  100].  What  is  even 
more  astonishing,  if  the  lack  of  authority  of  the  lack- 
eys from  the  Pollock  Paper  division  of  St.  Regis  be 
assumed,  is  the  fact  that  they  had  the  authority  to,  and 
did  in  fact,  give  Royal  $20,000.00  down  before  the  li- 
cense agreement  was  formally  signed  in  order  to  be  ex- 
posed to  Royal's  know  how  [Johnson's  Dep.  pp.  91-92]. 
To  say  the  negotiators  had  no  authority  to  make  a  deal 
without  "final  review  and  approval"  from  New  York 
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(which,  incidentally,  ratified  the  agreement  in  the  mid- 
dle of  May  1963  as  of  the  first  day  of  May  1963)  and 
to  admit  that  they  had  the  authority  to  give  Royal  $20,- 
000  in  order  to  get  things  moving  along  is  to  speak  with 
a  forked  tongue  in  stating  that  there  was  only  one  pos- 
sible inference  from  the  evidence. 

The  nature  and  extent  of  the  authority  of  the  Pol- 
lock people  and  whether  St.  Regis  is  estopped  to  ques- 
tion their  authority  is  a  question  of  fact  which  prop- 
erly should  have  been  decided  in  the  light  of  all  of 
the  evidence.  In  view  of  the  fact  that  one  possible  in- 
ference was  that  the  Pollock  people  had  full  authority 
to  bind  St.  Regis  notwithstanding  the  formality  of  a 
signature  in  New  York,  the  District  Court  erred  in 
finding  as  a  matter  of  laiv  that  approval  of  a  corporate 
officer  "would  be  required." 

Conclusion. 

The  posture  of  the  parties  before  the  Court  is  aptly 
demonstrated  by  the  briefs.  Appellee  has  discussed 
with  wisdom  and  logic  the  reasoning  of  the  District 
Court  and  concludes  that  the  Court  sagely  determined 
that  which  was  "natural"  and  that  which  was  "un- 
natural." It  has  carefully  analyzed  the  reasoning  of  the 
District  Court  and  found  to  be  eminently  satisfactory. 

On  the  other  hand,  the  appellant  has  not  questioned 
the  soundness  of  the  deductions  made  by  the  District 
Court;  rather,  it  has  endeavored  to  demonstrate  to  this 
Court  that,  irrespective  of  the  logic  of  the  District 
Court  in  reaching  the  conclusions  it  did,  other  contrary 
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inferences  were  at  least  possible  from  the  evidence.  To 
the  extent  that  it  has  succeeded  summary  judgment  was 
improperly  granted  by  the  District  Court. 

The  judgment  should  be  reversed  in  order  that  the 
Court  might  hear  all  of  the  evidence  before  making  de- 
terminations of  fact. 

Respectfully  submitted, 

Christie,  Parker  &  Hale, 

and 

Newell  &  Chester, 
By  Robert  M.  Newell, 
Attorneys  for  Appellant. 
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PAUL  EVANS  CARBONE, 
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No.  22,719 


On  Appeal  from  An  Order  of 

The  United  States  District  Court 

For  the  District  of  Arizona 


OPENING  BRIEF  OF  APPELLANT 


1. 

JURISDICTIONAL  STATEMENT  OF  FACT 

This  case  was  instituted  by  the  filing  of  an  Indictment 
which  was  returned  by  the  Federal  Grand  Jury  on  November 
8,  1967.  (Clerk's  Record  on  Appeal,  Item  1.  Hereinafter  the 
Clerk's  Record  on  Appeal  will  be  referred  to  as  "RC";  the 


reporter's  transcript  of  the  testimony  at  the  hearing  on  the 
Motion  to  Suppress  will  be  referred  to  as  "RT,"  the  number 
following  will  refer  to  the  page,  and  the  number  following 
"L"  will  refer  to  the  line.  The  Appelles,  Frank  Karl  Selby, 
Steven  Arthur  Clark,  Paul  Evans  Carbone,  Carol  Nalani  Pal- 
mieri  and  Elaine  Rose  Fodor  will  be  referred  to  by  their  sur- 
names or  as  "Appellees.") 

The  Indictment,  in  two  counts,  charged  all  Appellees  in 
Count  I  with  having  formed  a  conspiracy  sometime  prior  to 
October  27,  1967,  and  continuing  thereafter  until  on  or  about 
October  27,  1967,  at  Lukeville,  State  and  Distria  of  Arizona, 
and  elsewhere  to  import,  receive,  conceal,  buy,  sell  and  facili- 
tate the  transportation,  concealment  and  sale  of  approximately 
332  pounds  of  bulk  marijuana  after  the  said  marijuana  had 
been  brought  into  the  United  States  of  America  from  Mexico 
contrary  to  law,  knowing  the  same  had  been  imported  and 
brought  into  the  United  States  contrary  to  law;  all  in  violation 
of  21  U.S.C.  §176a.  The  second  count  charged  Selby  and 
Palmieri  with  having  knowingly  and  with  intent  to  defraud 
the  United  States  of  America,  imported  approximately  332 
pounds  of  bulk  marijuana  contrary  to  law  at  Lukeville,  Ari- 
zona, all  in  violation  of  21  U.S.C.  §176a  (RC  Item  1). 

On  November  17,  1967,  Selby,  Clark,  and  Carbone  filed 
a  motion  to  reduce  bail.  (RC  Item  9,  docket  entries)  (On 
November  1,  1967,  Fodor  and  Palmieri  were  released  on 
personal  surety  bonds.)  On  November  20,  1967,  all  Appellees 
were  arraigned,  pleaded  not  guilty,  were  allowed  ten  days 
for  Motions,  and  the  said  motion  was  denied.  (RC  Item  9) 
Trial  was  set  for  December  27,  1967.  On  December  5,  1967, 
Appellees  filed  a  Motion  to  Continue.  (RC  Item  9)  On  De- 
cember 8,  1967,  the  Government  filed  a  Memorandum  in 
Opposition  and   on   December    11,    1967,   the   Motion   was 


denied.  (RC  Item  9)  On  December  6,  1967,  Clark  was  released 
on  $10,000  bond  secured  by  a  10%  deposit  and  on  December 
11,  1967,  Carbone  was  released  on  $10,000  bond  secured  by 
a  10%  deposit.   (RC  Item  9) 

On  December  22,  1967,  Appellees  filed  a  Motion  for 
Return  of  Property  and  to  Suppress.  ( RC  Item  2 )  On  Decem- 
ber 27,  1967,  the  Government  filed  a  Memorandum  in  Op- 
position and  the  Motion  was  heard.  (RC  Item  4  and  9)  The 
Trial  Court  granted  the  motion,  and  the  Government  moved 
to  reduce  Selby's  bail  to  $10,000  personal  surety  and  was  re- 
leased. (RCItem  9) 

The  Government  filed  Notice  of  Appeal  on  January  26, 
1968  (RC  Item  6),  and  avowed  the  purpose  of  the  Appeal 
is  not  for  delay.  (RC  Item  6,  L  20-21) 

The  Trial  Court  had  jurisdiction  of  the  case  by  reason 
of  the  provisions  of  18  U.S.C.A.  §3231.  The  Government  is 
authorized  to  appeal  orders  granting  motions  to  suppress  by 
the  provisions  of  18  U.S.C.  §1404.  This  Court  has  jurisdiaion 
of  this  Appeal  by  reason  of  the  provisions  of  28  U.S.C.A. 
§1294  (1). 

Jo  Ann  D.  Diamos  avows  this  Appeal  is  not  for  the  pur- 
pose of  delay. 

n. 

STATEMENT  OF  FACTS 

Selby  and  Palmieri  drove  a  camper  up  to  the  Port  of  Entry 
at  Lukeville,  Arizona,  at  approximately  noon  on  Oaober  27, 
1967,  and  told  the  customs  inspector  on  duty  that  they  were 
vacationing  and  going  to  Mazatlan,  Mexico  and  needed  an 
affidavit  in  order  to  obtain  a  Mexican  Tourist  car  permit.  They 
stated  that  they  wished  to  enter  the  United  States  briefly  so 


that  they  could  have  the  affidavit  witnessed  by  a  notary  public 
whose  office  was  in  a  trailer  park  a  short  distance  from  the 
port,  and  the  inspector  permitted  them  to  pass  after  a  cursory 
examination  of  the  inside  of  the  camper.  (RT  56,  L  1-14) 
(This  is  a  town  having  a  population  of  40  people  which  is 
under  the  investigative  jurisdiaion  of  the  Nogales  Office  of  the 
U.S.  Customs  Agency  Service.  It  cannot  be  reached  directly 
from  Nogales  by  car.  The  highway  connection  is  from  No- 
gales  to  4  miles  south  of  Tucson,  west  to  Ajo,  and  south  to 
Lukeville,  a  distance  of  approximately  160  miles.  There  are 
no  law  enforcement  officers  of  any  level  of  government  in 
Lukeville. ) 

As  the  camper  pulled  away,  the  other  three  Appellees 
drove  up  to  the  port  in  a  Volkswagon,  stated  they  had  nothing 
to  declare,  were  cleared  after  their  names  were  noted,  and 
then  parked  across  the  street.  The  camper  had  meanwhile  gone 
into  the  trailer  court,  but  when  it  came  out,  instead  of  returning 
to  the  border,  it  turned  and  started  north.  The  Volkswagon 
pulled  out  immediately  and  followed  it.  (RT  60-66) 

The  Port  Director  called  his  superior  in  the  Nogales  Cus- 
toms Office  and  asked  him  if  he  knew  any  of  the  five  people 
who  had  passed  through  in  the  camper  and  the  Volkswagon. 
(RT  92)  The  Nogales  agent  stated  that,  while  he  had  been 
working  in  the  Orange  County,  California  police  department 
and  in  the  Customs  Agency  there,  four  of  the  persons  named 
(excluding  Palmieri)  had  been  arrested  for  marijuana  viola- 
tions. RT  137-140)  He  then  ordered  the  Port  Direaor  to 
call  the  Sheriff's  Office  in  Ajo,  a  town  about  forty  miles  north 
of  Lukeville,  and  ask  him  to  stop  the  two  cars  and  bring  the 
occupants  back  to  the  port  so  that  they  could  be  given  the 
opportunity  to  register  in  accordance  with  18  U.S.C.  §1407 
and  so  that  the  camper  could  be  searched.  (RT  137-140) 


The  cars  were  stopped  by  deputy  sheriffs  near  Ajo  forty-five 
minutes  to  an  hour  later,  and  the  Appellees,  driving  their  own 
vehicles,  were  escorted  back  to  Lukeville.  (RT  13)  There 
the  Port  Director  told  them  of  the  registration  requirements, 
and  all  of  the  Appellees  stated  that  they  did  not  have  to  regis- 
ter. (RT  100)  While  this  was  being  done  (RT  180,  L  13-17), 
one  of  the  inspectors  then  went  up  to  the  camper  and  knocked 
on  the  passenger-side  door,  and  when  it  sounded  strange,  he 
sniffed  at  the  window  opening  and  deteaed  what  he  thought 
was  the  odor  of  marijuana.  (RT  76-77)  Thereupon,  the  door 
panel  was  removed,  and  the  several  bricks  of  marijuana  were 
discovered.  (RT  98)  The  camper  was  then  searched  and 
additional  bricks  were  found.  (RT  98) 

III. 
SPECIFICATION  OF  ERRORS 

The  Court  erred  in  granting  Appellees'  Motion  for  Return 
of  Property  and  to  Suppress  Evidence  since  the  search  was 
based  on  probable  cause. 

IV. 
ARGUMENT 

"The  facts  and  circumstances  within  their 
knowledge  and  of  which  they  had  reasonably 
trustworthy  infomation  were  sufficient  in  them- 
selves to  warrant  a  man  of  reasonable  caution  in 
the  belief"  that  Appellees  were,  when  searched, 
possessed  of  illegal  contraband. 

Appellees'  Motion  for  Return  of  Property  and  to  Suppress 
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Evidence  based  the  motion  on  the  provisions  of  Rule  41(e), 
Federal  Rules  of  Criminal  Procedure,  18  U.S.C.A.  (RC  Item 
2,  1,L  24-27) 

The  Government's  Memorandum  in  Opposition  relied  on 
Border  search  and  on  probable  cause  for  the  search.  (RC 
Item4,  2,  L3-9) 

The  Court  at  the  hearing  of  the  Motion  to  Suppress,  re- 
jeaed  the  Government's  theory  of  Border  search  (RT  157, 
L  5-6)  and  did  not  find  probable  cause  for  the  detention  of 
the  vehicles  and  return  to  the  border.  (RT  160,  L  10-11) 

The  two  vehicles  entered  separately.  The  second  car  parked 
across  the  street  and  waited  until  the  camper,  the  first  vehicle, 
left  the  trailer  park  and  headed  north.  It  then  headed  north. 
The  first  vehicle's  occupants  stated  to  the  inspector  they  were 
headed  for  Mazatlan,  Mexico,  but  needed  an  affidavit  executed 
to  obtain  a  Mexican  Tourist  Car  Permit.  Instead  of  returning 
the  vehicle  headed  north. 

The  inspector  had  noted  the  names  of  both  vehicles,  and 
when  the  inspector  called  the  Customs  Agency  Office  in  No- 
gales,  Arizona,  he  informed  Customs  Agent  Hugh  Marshall  of 
the  five  names  and  the  aaions  of  the  two  vehicles: 

"A  Mr.  Ramsey  in  essence  advised  me  of  the  fact 
that  a  Chevrolet  camper  bus  being  driven  by  a  man  by 
the  name  of  Frank  Selby,  and  he  said  had  a  girl  in  there, 
a  Hawaiian  girl,  he  thought  her  name  was  Palmere,  some- 
thing to  that  effea,  had  entered  from  Mexico,  Sonora,  at 
the  port  of  entry  at  Lukeville,  had  requested  to  go  to  the 
notary  public's  office,  which  is  located  approximately  two 
or  three  blocks  north  of  the  port  to  get  some  papers  notar- 
ized so  they  could  effect  a  journey  itno  Mazatlan,  that 
Mexican  Customs  required  they  have  some  notarized  papers 
on  the  vehicle.  And  that  they,  "they"  meaning  apparently 
he  or  his  office  had  permitted  this  vehicle  with  Mr.  Selby 
and  Miss,  as  he  put  it,  Palmere,  to  proceed.  He  said  right 


behind  it  came  a  VW  bus  and  this  VW  bus  also  had  CaH- 
fornia  plates  and  said  it  was  driven  by  Mr.  Clark,  occupied 
by  Rose  Fodor  and  Carbone,  Paul  Carbone  in  the  back 
sleeping.  He  advised  that  they  went  through  the  bus  a 
little  bit,  searched  it  down  a  little  bit  and  permitted  it 
to  proceed.  They  watched  it  and  as  they  watched  the  bus 
go  across  the  street,  stop,  remain  for  a  few  moments  and 
at  that  time  they  began  to  wonder  about  the  camper  pick-up 
which  was  supposed  to  return  and  at  that  time  they  noticed 
the  camper  pick-up  come  out  of  the  trailer  court  where  the 
notary  was  and  proceed  north  without  returning.  They 
said  at  that  very  same  moment  that  the  VW  left  its  parked 
position  and  appeared  to  catch  up  with  the  camper  bus 
and  both  vehicles  to  proceed  north  out  of  sight.  That  would 
be  the  essence  of  the  conversation."  (RT  138,  L  24  to 
140,  L  1) 

Agent  Marshall  knew  through  his  previous  duty  station, 
that  Selby,  Clark  and  Fodor  had  been  arrested  for  possession 
of  marijuana  and  whose  trials  had  been  pending  when  he 
left.  (RT  140)  He  had  information  that  Carbone  was  smug- 
gling marijuana  from  Tijuana.  (RT  143,  L  24  to  144,  L  5) 

Marshall  ordered  Ramsey  to  have  the  cars  intercepted  in 
Ajo  by  the  Sheriff's  office  and  to  have  them  returned  to  be 
checked  out  and  to  afford  the  occupants  an  opportunity  to 
register.  (RT  140,  L  17-18) 

Inspector  Ramsey  intended  to  search  the  camper  when  it 
was  returned.  (RT  100,  L  5-6) 

Title  19,  U.S.C.A.  §1461  provides  that  persons  entering 
the  country  shall  open  their  baggage  and  vehicles  for  customs 
inspeaion. 

Title  19  U.S.C.A.  §482  authorizes  officers  to  stop  and 
search  vehicles  both  within  and  without  their  districts  in  which 
they  may  have  a  reasonable  cause  to  suspect  there  is  mer- 
chandise which  was  imported  contrary  to  law. 


When  the  Inspector  sniifed  at  the  door  of  the  camper, 
he  smelled  what  he  beheved  to  be  marijuana. 

As  was  held  in  Carroll  v.  United  States  (1925)  267  U.S. 
132,  69  L.Ed.  543,  45  S.Ct.  280;  Brinegar  v.  United  States 
(1949)  338  U.S.  160,  93  L.Ed.  1879,  69  S.Ct.  1302,  prob- 
able cause  provides  independent  grounds  for  the  search  of 
a  vehicle. 

Vehicles  earring  contraband  are  subjea  to  seizure,  19 
U.S.C.A.,  §1595a. 

In  Sirimarco  v.  United  States  (10th  Cir.,  1963)  315  F.2d 
699,  the  defendant  was  arrested  by  New  Mexico  police  on  the 
request  of  Colorado  authorities  with  whom  a  complaint  had 
been  filed  charging  him  with  passing  a  counterfeit  note.  When 
he  was  returned  to  Colorado  and  placed  in  the  custody  of 
state  officials,  a  Secret  Service  agent  was  called  in  to  inspea 
the  alleged  counterfeit  bill.  He  confirmed  that  it  was  coun- 
terfeit and  then  searched  defendant's  car,  discovering  twenty- 
nine  more  bills  hidden  under  the  front  seat.  The  court  held 
that  the  agent  had  probable  cause  to  believe  that  the  car  had 
been  used  to  transport  counterfeit  bills  and  that,  since  he  had 
the  right  to  seize  the  car,  the  search  was  lawful  even  though 
he  did  not  first  assert  formal  control  over  k. 
Title  19  U.S.C.A.  §  1595a  provides: 

"(a)  Except  as  specified  in  the  proviso  to  section  1594 
of  this  title,  every  vessel,  vehicle,  animal,  aircraft,  or  other 
thing  used  in,  to  aid  in,  or  to  facilitate,  by  obtaining  infor- 
mation or  in  any  other  way,  the  importation,  bringing  in, 
unlading,  landing,  removal,  concealing,  harboring,  or  sub- 
sequent transportation  of  any  article  which  is  being  or 
has  been  introduced,  or  attempted  to  be  introduced,  into 
the  United  States  contrary  to  law,  whether  upon  such  ves- 
sel, vehicle,  animal,  aircraft,  or  other  thing  or  otherwise, 
shall  be  seized  and  forfeited  together  with  its  tackle,  apparel, 
furniture,  harness,  or  equipment." 
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The  cars  were  subject  to  seizure. 

In  Bailey  v.  United  States  (5th  Cir.,  1967)  386  F.2d  1, 
at  pages  2-3,  the  Fifth  Circuit  held: 

"As  this  was  a  warrantless  search  not  incident  to  an 
arrest,  the  government  either  must  have  a  finding  that 
probable  cause  existed  or  must  excuse  its  absence  by  resort 
to  the  border  search  doctrine.  No  case  has  held  that  one 
who  has  not  crossed  an  international  boundary  can  be  the 
objea  of  a  constitutionally  permissible  border  search,  and 
we  do  not  reach  that  question.  Rather,  we  assume  the 
view  of  the  searching  officers,  and  hold  that  "the  facts 
and  circumstances  within  their  knowledge  and  of  which 
they  had  reasonably  trustworthy  information  were  sufficient 
in  themselves  to  warrant  a  man  of  reasonable  caution  in 
the  belief  that  appellants  were,  when  searched,  possessed 
of  illegal  narcotics." 

V. 

CONCLUSION 

It  is  respectfully  submitted  that  there  was  probable  cause 
to  search  the  vehicles,  and  the  Order  granting  the  Appellees' 
Motion  for  Return  of  Property  and  to  Suppress  Evidence 
should  be  reversed. 

Respectfully  submitted, 

Edward  E.  Davis 
United  States  Attorney 


^^ 


-^^^^ 


o  Ann  D.  Diamos 
Assistant  United  States  Attorney 
Attorneys  for  Appellant 


I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in 
my  opinion,  the  foregoing  Brief,  is  jn  full  comphanc^  wit 
those  rules. 


Jo  Ann  D.  Diamos 

Assistant  United  States  Attorney 


Three  copies  of  the  Brief  of  Appellee  mailed  this  ..JalH. 
day  of  May,  1968,  to: 

William  L.  Berlat 

509  Arizona  Land  Title  Bldg. 

Tucson,  Arizona 

Attorney  for  Appellees 
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No.  22,719 


OPENING  BRIEF  OF  APPELLEES 


STATEMENT  OF  THE  CASE 

This  case  was  instituted  by  the  filing  of  a  complaint 
with  the  U.S.  Commissioner  on  the  28th  day  of  October,  1967, 
The  complaint  charged  all  appellees  with  violation  of  II  U.S 
C.A.  176a  (Conspiracy  to  import  marijuana  into  the  United 
States.)   (Hereinafter  the  Clerk's  Record  on  Appeal  will  be 
referred  to  as  tRC" ;  the  reporter's  transcript  of  the  testi- 
mony at  the  hearing  on  the  Motion  to  suppress  will  be  refer- 
red to  as  "RT",  the  number  followina  will  refer  to  the  page, 
and  the  number  following  "L"  will  refer  to  the  line.   The 
appellees,  Frank  Karl  Selby,  Steven  Arthur  Clark,  Paul  Evans 
Carbone,  Carol  Nalani  Palmieri  and  Elaine  Rose  Fodor  will  be 
referred  to  by  their  surnames  or  as  "Appellees.") 

On  November  1,  1967,  all  appellees  and  their  counsel 
were  present  for  arraignment  by  the  U.S,  Commissioner  at 
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which  time  they  entered  pleas  of  not  guilty  and  the  matter 
was  set  for  preliminary  examination  on  November  3,  1967,   Ap- 
pellees Fodor  and  Palmieri  were  released  on  November  1,  1967 
on  personal  surety  bonds.   On  November  3,  1967,  preliminary 
examination  was  statted  before  Raymond  Terlizzi,  U.S.  Com- 
missioner, at  which  time  evidence  was  introduced  on  behalf  of 
the  Government  and  the  preliminary  examination  recessed. 
Over  the  objection  of  all  appellees  and  their  counsel  the 
hearing  was  c6ntinued  to  November  9,  1967,  at  the  request  of 
the  Government.   On  November  8,  1967,  an  indictment  was  re- 
turned by  the  Federal  grand  jury.  RC  Item  1. 

The  Indictment,  in  two  counts,  charged  all  Appellees  in 
Count  I  with  having  formed  a  conspiracy  sometime  prior  to 
October  27,  1967,  and  continuing  thereafter  until  on  or  about 
October  27,  1967,  at  Lukeville,  State  and  District  of  Arizona 
and  elsewhere  to  import,  receive,  conceal,  buy,  sell  and  fa- 
cilitate the  transportation,  concealment  and  sale  of  approxi- 
mately 332  pounds  of  bulk  marijuana  after  the  said  marijuana 
had  been  brought  into  the  United  States  of  America  from  Mex- 
ico contrary  to  law,  knowing  the  same  had  been  imported  and 
brought  into  the  United  States  contrary  to  law;  all  in  vio- 
lation of  21  U.S.C.  176a.   The  second  count  charged  Selby 
and  Palmieri  with  having  knowingly  and  with  intent  to  defraud 
the  United  States  of  America,  imported  approximately  3  32 
pounds  of  bulk  marijuana  contrary  to  law  at  Lukeville,  Ari-  j 
zona,  all  in  violation  of  21  U.S.C.  176a  (RC  Item  I). 

On  November  17,  1967,  Selby,  Clark,  and  Carbone  filed  a 
motion  to  reduce  bail.   (RC  Item  9,  docket  entries)  (On  No- 
vember 1,  1967,  Fodor  and  Palmieri  were  released  on  personal 
surety  bonds.)   On  November  20,  1967,  all  Appellees  were  ar- 
raigned, pleaded  not  guilty,  were  allowed  ten  days  for  Mo- 
tions, and  the  said  motion  was  denied,  (RC  Item  9)  Trial  was 
set  for  December  27,  1967.   On  December  5,  1967,  Appellees 
filed  a  Motion  to  Continue.  (RC  Item  9)   On  December  8,  1967, 
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the  Government  filed  a  Memorandum  in  Opposition  and  on  Decem- 
ber 11,  196  7,  the  Motion  was  denied,  (RC  Item  9)  On  December 
6,  1967,  Clark  was  released  on  $10,000  bond  secured  by  a  10% 
deposit  and  on  December  11,  1967,  Carbone  was  released  on 
$10,000  bond  secured  by  a  10%  deposit.  (RC  Item  9)  On  Decem- 
ber 22,  1967,  Appellees  filed  a  Motion  for  Return  of  Proper- 
ty and  to  Suppress,  (RC  Item  2)  On  December  27,  1967,  the 
Government  filed  a  Memorandum  in  Opposition  and  the  Motion 
was  heard,  (RC  Item  4  and  9)  The  Trial  Court  granted  the 
motion,  and  the  Government  moved  to  reduce  Selby's  bail  to 
$10,000  personal  surety  and  was  released,  (PC  Item  9)  The 
Government  filed  Notice  of  Appeal  on  January  26,  1968  (RC 
Item  6) ,  and  avowed  the  purpose  of  the  Appeal  is  not  for  de- 
lay, (RC  Item  6,  L  20-21) 

The  Trial  Court  had  jurisdiction  of  the  case  ijtif   reason  c 
of  the  provisions  of  18  U.S.C.A.  3231,   The  Government  is 
authorized  to  appeal  orders  granting  motions  to  suppress  by 
the  provisions  of  28  U.S.CA.  1294  (1), 

II 
STATEMENT  OF  FACTS 

On  October  27,  1967,  appellees  Selby  and  Palmieri  drove 
their  camper  to  the  Port  of  Entry,  Lukeville,  Arizona,   Aftei 
inspection  of  their  vehicle  by  Inspector  McKeown,  they  were 
admitted  into  the  United  States.   The  customs  agent  testified 
that  Mr.  Selby  asked  him  where  they  could  locate  a  notary  as 
it  was  necessary  to  secure  an  affidavit  of  ownership  prior  tc 
re-entering  Mexico.   The  agent  directed  them  to  a  notary  and 
they  drove  off  in  that  direction,  (RT  53-61)_ 

At  about  this  time  Willis  Ramsey,  the  Port  Director,  re- 
turned from  lunch  and  along  with  Inspector  McKeown,  -.K'  ^•^'■ 
conducted  the  search  of  the  Clark  Volkswacron,  which  was 
waiting  to  enter  the  United  States,   Nothing  was  found  as  a 
result  of  the  search  and  the  vehicle  was  allowed  to  pass  the 
border.   Inside  the  Clark  Volkswagon  were  Clark,  Fodor,  and 
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Carbone.  (RT  61-64) 

The  Clark  vehicle  proceeded  to  a  qas  station  on  the 
west  side  of  the  highway  while  the  area  to  which  the  Selby 
vehicle  went  is  located  on  the  east  side  of  the  highway.   At 
no  time  was  there  ever  any  observation  by  anyone  that  the 
vehicles  or  their  occupants  ever  met  or  communicated  with 
each  other.   The  Selby  vehicle,  after  going  to  the  notary, 
returned  to  the  highway  and  went  north.   Approximately  three 
to  five  minutes  later  the  Volkswagen  left  the  gas  station  anc 
also  headed  north,   (It  should  be  noted  that  there  is  only 
one  highway  leaving  Lukeville  and  it  was  on  this  road  that 
both  vehicles  traveled) ,  (RT  64-67)   It  was  also  at  this 
time  that  Inspector  McKeown  talked  over  the  matter  of  the 
camper  traveling  north  instead  of  south  as  Mr,  Selby  had  in- 
dicated was  his  intention.   Inspector  Ramsey  thereupon  phonec 
his  supervisor  in  Nogales  and  talked  to  Mr.  Hugh  Marshall,  ar 
inspector  for  U.S,  Customs  Service.   At  that  time  Mr,  Mar- 
shall told  Mr.  Ramsey  that  he  believed  Mr.  Selby  and  Mr, 
Clark  and  Miss  Fodor  were  subject  to  registration  as  narcotic 
violators  and  that  they  should  be  brought  back  to  the  border 
to  allow  them  to  register.   Inspector  Ramsey  then  radioed 
the  Pima  County  Sheriff's  station  to  intercept  the  vehicles 
and  return  them  to  Lukeville,   The  vehicles  were  then  stoppec 
by  Deputy  Sheriffs  on  the  road  to  Ajo  45  minutes  to  one  hour 
later  and  were  escorted  back  to  the  border  station.  (RT  92- 
94) 

Upon  arrival  at  the  border  station  the  apptlllees  were 
asked  if  they  were  subject  to  registration  as  narcotics  vio- 
lators, and  they  stated  that  they  were  not.   At  that  time, 
they  were  placed  in  a  room  under  armed  guard  and  the  camper 
was  again  searched  and  contraband  found.   After  finding  the 
contraband  in  the  Selby  camper  Inspector  Ramsey  telephoned 
Nogales  of  his  findings  and  was  told  to  arrest  all  the  de- 
fendants.  Mr,  Ramsey  stated  that  he  would  have  released  the 
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occupants  of  the  Clark  Volkswagon  after  finding  the  contra- 
band^ but  that  the  agent  in  Nogales  told  him  to  arreat  every- 
one. (RT  116  L  12-20) 

III 
ARGUMENT 

"Although  the  combination  of  facts  necessary  to  consti- 
tute probable  cause  for  making  an  arrest  without  a  warrant 
is  not  a  ststic  concept,  a  continuing  criterion  is  that  ar- 
rests without  a  warrant  will  not  be  approved  where  an  officei 
is  stimulated  by  an  inkling  or  suspicion  only," 

The  vehicles  were  stopped  by  Deputy  Sheriffs  of  Pima 
County,  Arizona  at  the  request  of  Customs  Inspector  Ramsey. 
(RT  pg.  12-16)   The  Meason  the  vehicles  were  stopped  was  be- 
cause Inspector  Ramsey  was  told  that  the  occupants  were  sub- 
ject to  registration  as  narcotic  violators  pursuant  to  Title 
18  U.S.C.A.  1407.  (RT  pg.  93  L  16-20) 

During  the  time  the  vehicles  were  in  transit  back  to  the 
border  station  Inspector  Ramsey  decided  he  would  conduct  a 
search  of  the  Chevrolet  camper.  (RT  pg.  100  L  16-20) 

Upon  arrival  at  the  border  station  the  appellees  were 
asked  if  they  were  subject  to  registration  pursuant  to  Title 
18  U.S.C.A.  1407  and  they  stated  no.  (rr  pg.  100  L  16-20) 

The  appellees  were  then  placed  in  a  room  at  the  border 
station  under  armed  guard  and  a  search  without  warrant  or 
consent  was  made  of  the  Selby  camper.  (RT  pg.  33-35) 

After  finding  contraband  in  the  Selby  vehicle  Agent 
Ramsey  again  called  Nogales  and  was  told  to  arrest  everyone 
in  both  vehicles  otherwise  he  would  have  let  the  people  in 
the  Clark  vehicle  leave.  (RT  pg.  116  L  12-20) 

The  stopping  of  the  vehicles  constitutes  an  arrest. 
Henry  v.  U.S.  (1959)  361  U.S.  98,  4  L.  ED2  134,  80  S.  Ct.  161 

The  fourth  amendment  of  the  U.S.  Constitution  states; 
"the  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects  against  unreasonable  searches  and 
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seizures,  shall  not  be  violated  and  no  warrants  shall  issue 
but  upon  probable  cause  supported  by  oath  or  affirmation  amd 
particularly  describing  the  place  to  be  searched  and  the 
person  or  things  to  be  seized". 

In  Giordanello  v.  U.S.  357  W.S.  480,  2  LED. 1503,  78  S. 
Ct.  1245  it  was  held  that  the  same  standard  applies  to  ar- 
rest warrants  as  to  search  warrants. 

The  oilly  evidence  Inspector  Ramsey  had  that  appellees 
were  violating  the  law  was  that  he  was  told  four  of  the  oc- 
cupants of  the  two  vehicles  were  possibly  subject  to  regis- 
tration under  Title  18  U.S.C.A.  1407  and  that  Mr.  Selby  had 
gone  north  from  the  border  station  instead  of  returning  south 
into  Mexico.  He  (Ramsey)  had  no  prior  knowledge  or  informa- 
tion that  anyone  answering  to  those  names  or  vehicles  of  that 
description  were  engaged  in  the  importation  of  narcotics  intc 
the  United  States.  (RT  pq.  96  L  12-19) 

The  arrest  of  the  appellees  was  illegal  as  it  was  made 
without  probable  cause. 

"f^either  search  warrants  nor  arrest  with  or  without  war- 
rant can  be  made  without  personal  knowledge  of  officer  ap- 
ply^iig  for  warrant  or  making  the  arrest  of  facts  that  would 
be  competent  in  trial  for  the  offense  before  the  jury." 
Worthington  v.  U.S.  (6th  Cir.  (1948),  166  F2  557 

"Existence  of  probable  cause,  warrantina  arrest  of  per- 
son believed  to  have  committed  felony  must  be  determined  by 
existence  of  facts  known  to  officer  before  arrest.   Mere  sus- 
picion is  not  enough  to  constitute  grounds  for  arrest  with- 
out warrant."   Poldo  v.  U.S.  (9th  Cir.  1932),  55  F2  866 

"Common  rumor  or  report,  suspicion  or  even  strong  reasor 
to  suspect  is  not  adequate  to  support  a  warrant  of  arrest." 
Henry  v.  U.S.,  supra 

The  evidence  seized  as  a  result  of  the  search  of  the 
Selby  vehicle  should  be  suppressed  since  the  search  was  in- 
cident to  an  unlawful  arrest. 
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"On  showing  that  arrest  was  merely  a  pretext  for  search, 
evidence  thus  obtained  must  be  suppressed."   Worthington  v, 
U.S . ,  supra 

"In  determining  probable  cause  for  justifying  an  arrest 
without  a  warrant  the  fact  that  contraband  was  afterwards 
discovered  is  not  sufficient  since  an  arrest  is  not  justifiec 
by  what  the  subsequent  search  discloses,"   TIenry  v,  U.S., 
supra 

Warrants  are  required  for  search  by  customs  inspectors 
if  they  have  cause  to  believe  that  contraband  is  within  a 
buiilding,  store  or  dwelling  house.   Title  19  U.S.CA.  1595 

There  is  no  provision  of  the  law  that  excepts  Customs 
officers  from  the  requirements  of  the  fourth  amendment  of 
the  United  States  Constitution, 

In  the  Bailey  case  (5th  cir,  1967)  386F2  1  cited  by  ap- 
pellant in  its  brief,  the  officers  had  information  regarding 
the  vehicle  defendant  was  in,  the  vehicle  was  seen  to  travel 
into  an  area  used  for  the  trafficking  of  narcotics,  and  when 
the  vehicle  pulled  off  the  roadway  on  its  own  and  when  offifst 
cers  approached  they  saw  the  defendant  throw  away  a  package 
containing  narcotics  the  court  held  this  was  sufficient  to 
constitute  probable  cause. 

In  the  instant  case  the  court  is  faced  with  an  entirely 
different  situation.   There  was  no  informant  nor  information 
known  by  Mr,  Ramsev'  or  Mr,  Marshall  regarding  narcotic  acti- 
vity, only  a  vague  request  to  have  the  vehicles  returned  to 
the  border  so  that  the  opportunity  to  register  pursuant  to 
Title  18  U.S.CA.  1407  be  given  the  occupants.   Since  the 
trial  court  fejected  the  theory  of  border  search  the  burden 
is  on  the  government  to  show  probable  cause  for  the  arrest  of 
the  appellees.   The  trial  court  felt  that  this  was  not  done 
and  granted  the  appellees  Motion  for  Return  of  property  and 
to  Suppress  Evidence. 

In  U.S.  V.  v^alker  (7th  Cir.  1957)  246F2  519  the  court 
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stated  an  inkling  or  suspicion  alone  will  not  justify  an  ar- 
rest without  warrant • 

IV 

CONCLUSION 
Appellees  respectfully  urge  this  court  to  find  no  pro- 
bable cause  existed  for  their  arrest  and  that  the  Order 
granting  their  Motion  for  Return  of  Property  and  to  Suppress 
Evidence  should  be  affirmed. 

Respectfully  submitted 
Sidney  Lester 

Santa  Ana 
George  Chula 

Santa  Ana 
Williaun  Berlat 

Tuscon 


-^^ 


Attorney  for  Appellees 

I  certify  that,  in  connection  with  the  preparation  of 
this  Brief,  I  have  examined  Rules  18,  19  and  39  of  the  Unikdc 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in  my 
opinion,  the  foregoing  Brief  is  in  full  compliance  with  those 
rules. 


Sidney  Lester 
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STATE  OF  CALIFORNIA) 


COUNTY  OF  ORANGE 


ss. 


I  am  a  citizen  of  the  United  :;tates  and  a  resident  of 
the  county  aforesaid;  I  am  over  the  aqe  of  eighteen  years  and 
not  a  party  to  the  within  action;  by  business  address  is: 

52  2  South  tiroadway 
Santa  Ana,  California 

On  July  15,  1968,  I  served  the  within  Opening  Brief  of 
Appellee  to  be  mailed  to: 

Edward  E.  Davis,  Escj. 
United  States  Attorney 
P.  O.  Box  19  51 
Tuscon,  Arizona   85702 


I  declare  under  penalty  of  perjury  that  the  foregoing 
is  true  and  correct. 

Executed  on  July  15,  1968  at  Santa  Ana,  California. 
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Appellant, 

vs. 

FRANK  KARL  SELBY, 
STEVEN  ARTHUR  CLARK, 
PAUL  EVANS  CARBONE, 
CAROL  NALANI  PALMIERI,  and 
ELAINE  ROSE  FODOR, 

Appellees. 


No.  22,719 


On  Appeal  From  An  Order  Of 
The  United  States  District  Court 
For  the  District  of  Arizona 


REPLY  BRIEF  OF  APPELLANT 


Appellees  have  filed  a  reply  brief  alleging  there  was  no 
probable  cause.  Appellees  also  allege  that  the  Customs  Inspector 
Ramsey  did  not  form  the  intent  to  search  until  the  cars  were 
on  their  way  back  to  the  Border  (see  page  5,  lines  13-14,  of 
Appellees'  Brief). 


What  Ramsey  stated  was: 


"Q.  (By  Lester)  It  is  a  fact,  is  it  not,  Mr,  Ramsey,  you 
intended  to  search  that  camper  again,  no  matter  what  an- 
swer was  given  to  you  by  Mr.  Selby  or  any  of  the  parties 
in  that  vehicle. 

"A.  I  intended  to  look  the  camper  over  when  it  came 
back,  yes."  (RT  100  L  2-6) 

Customs  Agent  Hugh  Marshall  had  information  on  all 
five  Appellees  except  Carol  Palmieri  (RT  140  L  7-9). 

The  District  Court  ruled  that  the  stopping  was  not  illegal, 
but  that  the  return  to  the  Border  was  (RT  158  L  15-24). 

The  Court  went  on  to  say  that  the  return  to  the  Border  was 
not  for  the  purpose  of  searching  the  car  (RT  159  L  14-16), 
thus  overlooking  the  testimony  of  Ramsey  as  quoted. 

(The  Government  raised  border  search  as  well  as  probable 
cause  in  its  Memorandum  (RC  Item  4)  and  at  the  hearing, 
but  did  not  raise  it  in  its  Opening  Brief.  If  the  search  was  a 
border  search,  the  test  becomes  reasonableness  of  the  search, 
not  probable  cause  for  the  search,  Denton  v.  United  States, 
9th  Cir.  1962,  310  F.2d  129,  and  in  addition  it  must  be  estab- 
lished that  the  search  was  conducted  before  the  contents  could 
be  changed  after  re-entry  into  the  country.  King  v.  United 
States,  9th  Cir.  1965,  348  F.2d  814;  Leeks  v.  United  States, 
9th  Cir.  1966,  356  F.2d  470.) 

It  is  respectfully  submitted  that  the  agents  had  probable 
cause  to  believe  that  the  camper  contained  contraband  and 
that  the  Volkswagen  bus'  occupants'  and  the  camper's  occu- 
pants' peculiar  actions  after  crossing  the  border  and  their  denial 
of  the  need  to  register  constituted  probable  cause. 

It  is  respectfully  submitted  the  Order  of  the  United  States 
District  Court  granting  the  Motion  to  Suppress  should  be 
reversed. 


Respectfully  submitted, 


EDWARD  E.  DAVIS 

United  States  Attorney 
For  the  District  of  Arizona 


Ann  D.  Diamos 
Assistant  United  States  Attorney 
Attorneys  for  Appellant 

Three  copies  of  the  Reply  Brief  of  Appellant  mailed  this 
.^:2^.  day  of  July,  1968,  to: 

WILLIAM  L.  BERLAT 

509  Arizona  Land  Title  Building 
Tucson,  Arizona 

Attorney  for  Appellees 
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L 

JURISDICTIONAL  STATEMENT  OF  FACTS 

This  case  was  initiated  by  the  return  of  an  Indictment  by 
the  Federal  Grand  Jury  sitting  at  Tucson,  Arizona,  on  Decem- 
ber 6,  1967.  (Clerk's  Record,  page  4.  Hereinafter,  the  Clerk's 


Record  will  be  referred  to  as  "RC";  the  Reporter's  Transcript 
will  be  referred  to  as  "RT";  the  number  following  will  refer 
to  the  page  and  the  number  following  "L"  will  refer  to  the 
line.  Appellant  Florentino  Encinas-Sierras  will  be  referred  to 
as  Appellant  or  as  Encinas-Sierras.) 

The  Indictment  was  in  one  count  charging  Appellant  with 
having  fraudulently  and  knowingly  imported,  and  caused  to 
be  imported,  and  brought  into  the  United  States  of  America 
from  the  United  States  of  Mexico  at  Nogales,  Arizona,  contrary 
to  law,  approximately  53.9  grams  of  heroin,  a  narcotic  drug, 
on  or  about  November  15,  1967,  in  violation  of  21  U.S.C. 
§174  (RC  4).  On  December  11,  1967,  Appellant  appeared 
in  person  and  by  his  retained  counsel,  H.  Earl  Rogge  Jr.,  and 
pled  not  guilty  (RC  18).  On  December  21,  1967,  Appellant 
filed  a  motion  for  reduction  of  bond  and  the  motion  was  heard 
and  denied  (RC  5). 

Trial  was  held  on  January  26,  1968,  before  Judge  James 
A.  Walsh  and  the  jury  returned  a  verdict  of  guilty  (RC  8). 
On  January  31,  1968,  Appellant  filed  a  motion  for  new  trial 
(RC  9).  On  February  1,  1968,  the  Government  filed  a  mem- 
orandum in  opposition  to  the  motion  for  new  trial  ( RC  11). 
On  February  1,  1968,  the  Court  heard  argument  on  the  motion 
for  new  trial  and  denied  it  (RC  19),  and  sentenced  Appellant 
to  ten  years  (RC  12).  On  February  8,  1968,  the  Court  denied 
a  motion  for  reduction  of  sentence  (RC  19).  On  February  9, 
1968,  Notice  of  Appeal  was  filed  (RC  13).  On  February  21, 
1968,  the  Court  entered  an  Order  granting  leave  to  appeal 
in  forma  pauperis  and  also  appointing  his  trial  counsel  as 
counsel  for  the  appeal  (RC  15,  16).  Appellant  is  in  custody. 

The  Trial  Court  had  jurisdiction  of  the  Appeal  by  the  pro- 
visions of  18  U.S.C.  §3231.  This  Court  has  jurisdiaion  of 
the  Appeal  by  the  provisions  of  28  U.S.C.  §1291. 


II. 

STATEMENT  OF  FACTS 

At  about  noon  on  November  15,  1967,  Customs  Port 
Investigator  Everett  H.  Turner  arrived  at  the  Morley  Avenue 
Gate,  the  smaller  of  the  two  gates  at  the  port-of-entry,  at  No- 
gales,  Arizona,  from  Mexico  into  the  United  States  (RT  21, 
L  10  to  23,  L  21 ).  Customs  Inspector  Wilham  Fellars  saw  the 
Appellant  in  a  1958  International  pickup  truck  coming  from 
Mexico  and  entering  the  United  States  at  the  Morley  Avenue 
Gate  (RT  49,  L  10-16).  Turner  saw  the  Appellant  in  the 
said  1958  International  pickup  truck  at  about  2:00  p.m.  just 
pulling  away  from  the  Inspector's  area  (RT  24,  L  1-15). 
Turner  jumped  onto  the  truck  and  the  Appellant  grabbed  the 
door  handle  on  the  driver's  side  (RT  24,  L  18-20).  Turner 
grabbed  the  Appellant's  arm  and  turned  the  motor  off  (RT 
24,  L  25).  Turner  took  the  Appellant  into  the  building  with 
Customs  Inspector  Williams  Fellars  (RT  25,  L  4-7;  49,  L  20). 
Turner  went  out  to  move  the  pickup  and  search  it  (RT  25, 
L  18-20).  Fellars  frisked  the  Appellant  and  then  had  him 
empty  his  pockets  (RT  49,  L  24-25).  Turner  returned  and 
asked  the  Appellant  if  he  was  bringing  anything  from  Mexico 
and  the  Appellant  said  no;  Turner  then  told  him  he  was  going 
to  search  his  person  (RT  26,  L  12-18).  Then,  with  Fellars, 
Turner  had  the  Appellant  step  into  the  search  room  (RT  50, 
L  2-3;  26,  L  20-24).  Turner  asked  him  to  drop  his  pants  and 
as  the  Appellant  did  this.  Turner  smelled  a  distinct  odor  which 
he  recognized  (RT  26,  L  25  to  27,  L  2).  Turner  then  asked 
him  to  drop  his  undershorts,  and  the  Appellant  snapped  the 
elastic;  Turner  repeated  the  request  and  again  the  Appellant 
snapped  his  shorts  (RT  27,  L  9-11).  Turner  again  asked  and 
then  the  Appellant  dropped  his  undershorts  (RT  27,  L  12). 
Turner  saw  a  piece  of  white  paper  sticking  out  of  his  shorts, 


which  paper  contained  two  rubber  contraceptives  (RT  28,  L 
1-10).  These  became  Government's  Exhibit  2  in  evidence. 
(The  chain  of  custody  will  not  be  set  out  since  it  is  not  in 
issue.)  One  of  the  two  rubber  contraceptives  contained  55.3 
grams  or  1.95  ounces  of  46.8%  pure  heroin  (RT  78,  L  16 
to  79,  L  24). 

The  Appellant  testified  in  his  own  behalf  (RT  81-94). 
He  stated  that  he  had  earned  the  $240  cash  he  had  on  him 
when  arrested,  working  as  a  bartender  for  the  Frontera  Bar 
in  Nogales,  Sonora,  Mexico,  where  he  had  a  Pete  Martinez  as 
a  customer  (RT  81-84).  He  testified  this  Martinez  attempted 
to  become  friendly  with  him  in  the  three  months  Martinez  was 
a  customer  (RT  84,  L  9-20).  On  the  day  the  Appellant  was 
arrested,  November  15,  1967,  he  said  he  met  Martinez  with 
a  man  called  Johnny  on  the  corner  of  Obregon  Avenue  and 
Campillo  Street  in  Nogales,  Sonora,  Mexico  (RT  86,  L  5-16). 
Martinez  asked  him  to  carry  a  package  across  for  him  into 
the  United  States  for  15.00  and  lent  the  Appellant  his  pickup 
truck  (RT  87,  L  18-88,  L  5).  Martinez  told  him  to  carry  it 
inside  his  shorts  (RT  88,  L  9-12).  He  denied  knowing  what 
was  in  the  package  (RT  88,  L  24-25).  Appellant  testified  he 
met  Martinez  and  received  the  package  ten  minutes  before  he 
was  arrested  (RT  94,  L  4). 

III. 

OPPOSITION  TO 

SPECIFICATION  OF  ERRORS 

1.  The  Court  did  not  err  in  refusing  to  allow  Appellant's 
Counsel  to  learn  the  identity  of  the  informer. 

2.  The  Court  did  permit  the  Government  witness  to  state 
whether  or  not  the  informant  was  a  Johnny  Grant. 
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3.  The  Court  did  not  err  in  refusing  to  instruct  on  en- 
trapment. 

IV. 
SUMMARY  OF  ARGUMENT 

1.  The  Court  properly  sustained  the  Government's  claim 
of  privilege  against  revealing  the  name  of  the  informant. 

2.  There  were  no  grounds  upon  which  the  Court  could 
have  instruaed  entrapment. 

V. 
ARGUMENT 

1.  The  Court  properly  sustained  the  Govern- 
ment's claim  of  privilege  against  revealing  the 
name  of  the  informant. 

In  Roviaro  v.  United  States  (1957)  353  U.S.  53,  77  S.Ct. 
623,  1  L.Ed.  2d  639,  the  Supreme  Court  held  at  pages  60-61: 

"Where  the  disclosure  of  an  informer's  identity,  or 
the  contents  of  his  communication,  is  relevant  and  helpful 
to  the  defense  of  an  accused,  or  is  essential  to  a  fair  deter- 
mination of  a  cause,  the  privilege  must  g\si^  way." 

However,  the  Court  went  on  to  hold  in  Roviaro  v.  United 
States,  supra,  at  page  62: 

"We  believe  that  no  fixed  rule  with  respect  to  dis- 
closure is  justijfiable.  The  problem  is  one  that  calls  for 
balancing  the  public  interest  in  protecting  the  flow  of 
information  against  the  individual's  right  to  prepare  his 
defense.  Whether  a  proper  balance  renders  nondisclosure 
erroneous  must  depend  on  the  particular  circumstances  of 
each  case,  taking  into  consideration  the  crime  charged,  the 


possible  defenses,  the  possible  significance  of  the  informer's 
testimony,  and  other  relevant  factors." 

InMcCray  v.  Illinois  (1967)  386  U.S.  300,  87  S.Ct.  1056, 
18  L.Ed.  2d  62,  the  Supreme  Court  sustained  the  claim  of 
privilege. 

In  the  instant  case  the  Appellant's  counsel  asked  the  witness 
Everett  Turner  did  he  know  a  Negro  man,  5 '10"  to  5 '11" 
tall,  approximately  28  years  old,  whose  first  name  is  Johnny 
and  he  replied  he  did  know  a  man  by  the  name  of  Johnny 
Grant  who  fitted  that  description  (RT  43,  L  11-19). 

Out  of  the  prescence  of  the  jury,  Appellant's  counsel  avowed 
that  the  Appellant  would  testify: 

"MR.  ROGGE:  That  Johnny  was  present  when  the 
conversation  occurred  between  Martinez  and  he,  where 
he  was  asked  to  take  this  package  across  the  border  and 
deliver  it  to  a  store.  He  was  paid  $5  for  it.  That  he  was 
not  told  what  was  in  it."  (RT  44,  L  10-14) 

The  Government's  counsel  avowed  to  the  Court  that  the 
informer  was  not  Johnny  Grant,  nor  Pedro,  or  Pete  Martinez 
(RT  45,  L  3-10). 

At  the  noon  recess,  out  of  the  hearing  of  the  jury,  Turner 
was  recalled  and  the  following  testimony  taken: 

"BY  THE  COURT: 

"Q  Mr.  Turner,  was  the  informant  in  this  case  Pete 
Martinez? 

"A     No,  sir. 

"Q     Was  he  John  Grant  or  Juan  Grant? 

"A     No,  sir. 

"Q  Was  he  a  Negro  male  with  the  first  name  of 
Johnny? 

"A     No,  sir."  (RT  62,  L  14-21) 

Appellant's  counsel  then  went  on  to  ask  if  the  informant 
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had  an  alias,  to  which  Turner  rephed  not  to  his  knowledge 
(RT  63,  L  18-23).  When  asked  if  he  knew  a  Pete  or  Pedro 
Martinez,  Turner  stated  he  did  not  (RT  64,  L  4). 

Turner  did  testify  on  cross-examination  that  the  pickup 
truck  was  registered  to  a  J.  Sanchez  (RT  42,  L  18  to  43,  L  3). 
On  re-direct  Turner  testified  he  knows  J.  Sanchez  as  the  com- 
mon-law wife  of  Hector  Ambriz  (RT  46,  L  20-25)  and  that 
he  saw  Hector  Ambriz  on  the  Mexican  side  of  the  line  just 
prior  to  the  Appellant  entering  the  port  in  the  pickup  (RT 
46,  L  12-19). 

As  the  Court  stated: 

"THE  COURT:  There  is  a  balance  of  interest  here 
and  on  the  statement  of  counsel  as  to  the  defendant's  testi- 
mony, there  is  no  basis  shown  for  the  setting  aside  of  the 
informant's  privilege.  The  privilege  can  be  destroyed  by 
going  into  every  detail  of  it  so  that  finally  the  person  can 
be  identified  although  not  named."   (RT  66,  L  14-19) 

Appellant  would  have  you  believe  that  the  Government's 
Informant  duped  the  Appellant  into  carrying  the  heroin.  To 
accept  this  as  a  possibility,  then  it  must  be  accepted  that  the 
informer  would  have  used  1.95  ounces  (RT  78,  L  22)  of 
46.8%  pure  heroin  (RT  79,  L  21)  and  had  enclosed  1.5 
ounces  of  novocaine,  an  adulterate  for  heroin,  as  well  as  the 
1958  truck  which  was  seized,  in  return  for  a  fee  of  $200 
(RT  65,  L  11). 

Furthermore,  Appellant  testified  it  was  a  chance  meeting 
on  the  street  when  he  had  come  up  from  Hermosillo  to  go  into 
the  United  States  to  buy  clothes,  and  that  this  meeting  occurred 
just  ten  minutes  prior  to  his  crossing.  This,  it  is  respeafully 
submitted,  is  beyond  the  realm  of  probability  or  possibility. 

The  jury,  during  its  deliberations  returned  to  open  Court 
and  the  following  proceedings  in  the  presence  of  Appellant 
and  counsel  were  had: 


"THE  COURT:  I  have  another  note,  I  assume  from 
the  foreman,  reading:  'In  the  Judge's  instructions,  we  would 
hke  to  know  the  meaning  of  the  words  "and  knowingly 
import,"  "approximately  53-9  grams  of  heroin."  That  is, 
did  the  defendant  have  to  know  it  was  heroin?' 

"In  this  regard,  members  of  the  jury,  before  you  could 
convict  the  defendant  of  the  charge  made  against  him,  you 
would  have  to  find  from  the  evidence  beyond  a  reasonable 
doubt  that  he  knew  that  he  possessed  the  substance  that 
he  was  charged  with  possessing  and  further  that  he  knew 
it  was  heroin.  That  is  the  answer  to  that  question."  (RT 
120,  L  17  to  121,  L  2) 

The  jury  was  thereby  re-instructed  that  a  defendant  must 
knowingly  possess  the  heroin  and  know  it  is  heroin. 

It  is  respectfully  submitted  the  Government's  claim  of  priv- 
ilege was  properly  sustained.  Ruiz  v.  United  States  (9th  Cir., 
1967)  380  F.2d  17;  Rodriguez-Gonzales  v.  United  States 
(9th  Cir.,  1967)  378  F.2d  256  (Compare  V elarde-V illarreal 
V.  United  States  (9th  Cir.  1965)  354  F.2d  9). 

2.  There  were  no  grounds  upon  which  the 
Court  could  have  instructed  entrapment. 

Appellant  claims  there  were  grounds  for  the  Court  to  have 
instructed  on  entrapment,  citing  William  Nordeste  v.  United 

States  (9th  Cir.,  April  4,  1968)  No.  21,  294,  F.2d 

,  at  page  5  of  the  slip  sheet  opinion.  The  full  para- 
graph reads  as  follows: 

"It  is  true,  as  Nordeste  argues,  that  in  considering  the 
defense  of  entrapment,  conduct  of  government  agents  prior 
to  the  transactions  in  question  must  also  be  taken  into 
account.  See  Sherman  v.  United  States,  356  U.S.  369,  374. 
But  there  is  here  no  evidence  of  prior  conduct  on  the  part 
of  White  which  could  have  led  the  jury  to  find  that  he 
had  induced  Nordeste  to  sell  narcotics  to  McDonnell  or 
any  other  government  agent.  ^" 
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In  that  case,  as  here,  there  was  no  evidence  of  prior  con- 
duct of  any  Government  agent  to  induce  Appellant  to  carry 
the  contraband. 

It  is  respeafully  submitted  there  were  no  grounds  for  the 
giving  of  an  entrapment  instruction. 


VI. 
CONCLUSION 

The  Government's  claim  of  privilege  was  properly  sus- 
tained and  there  were  no  grounds  for  entrapment  instruction. 

Respectfully  submitted, 

EDWARD  E.  DAVIS 

United  States  Attorney 
For  the  District  of  Arizona 


Jo  Ann  D.  Diamos 
Assistant  United  States  Attorney 
Attorneys  for  Appellee 


I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that  in 
my  opinion,  the  foregoing  Brief^  in  full  compliaftte y^ith 
those  rules.  //  y^  /  //7  J 

/Jb  Ann  D.  Diamos 
Assistant  United  States  Attorney 
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Three  copies  of  the  Brief  of  Appellee  mailed  this  .<?<:.. I. Xdl^ 
day  of  May,  1968,  to: 

H.  Earl  Rogge,  Jr. 
610  Transamerica  Building 
177  North  Church  Avenue 
Tucson,  Arizona  85701 
Attorney  for  Appellant 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

V/INSTON  BRYANT  McCOKTNEY, 

Appellant J 
V.  )      NO.  22722 

UNITED  STATES  OF  AMERICA^ 

Appellee. 


BRIEF  OF  THE  APPELLEE 
I 
ISSUES  PRESENTED  FOR  R:SVIEVJ 
Appellant  presents  four  Issues  for  revlevK   They 
may  properly  be  stated  as  follovjs: 

1.   Did  the  District  Court  commit  reversible 
error  by  abusing  its  discretion  in  denying  appellant's 
motion  for  another  continuance^  made  on  the  morning 
of  trial  and  based  upon  the  previously  known  absence 
of  an  inform^ant^  in  light  of  the  Government's  compliaiice 
v^ith  the  appellant's  request  for  his  presence  and  with 
the  terms  of  the  Court's  orders  with  respect  to  same 
and  the  Court's  admitting  into  evidence  the  hearsay 
statement  of  the  allegedly  desired  witness  which 


consisted  of  the  testimony  appellant  hoped  to  have  him 
give? 

2.  Did  the  District  Court  cormirlt  reversible 
error  by  the  questions  it  asked  the  vjitnesses? 

3.  Did  the  District  Court  commit  error  in 
admitting  into  evidence  a  statement  made  by  appellant's 
co-defendant  in  the  course  of  committing  the  crime 
charged  and/or  testimony  of  a  statement  made  by  the 
informant  offered  and  admitted  solely  to  im.peach  his 
hearsay  statement  offered  by  appellant  and  admitted 
into  evidence? 

4.  Does  Title  2.6^  United  States  Code^  Section 
4705(a)  violate  the  Fifth  Am.endment  privilege  against 
self -incrimination? 
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II 

STATHIT^ENT  OF  THE  CASB 
Nature  of  the  Case,  Course  of  Proceedings  and  Disposition : 

On  Novernbar  16,  1966,  appellant  and  Paul  McAlee 
were  jointly  indicted  for  violation  of  26  U.S.C. 
4705(a)  (unlavjful  sale  of  heroin).   Appellant  became 
a  fugitive--'^/  (R.T.  190:15~l6;  5:l8-20)  and  accordingly, 
McAlee  v;as  tried  separately  by  a  oury   and  convicted 
on  January  13^  196?.   Apx)ellant's  first  jury  trial 
commenced  on  July  24,  1967.   A  mistrial  was  declared 
the  follovjing  day  due  to  a  juror's  disability.   The 
next  day  the  case  v?as  set  for  trial  October  9 3    1967. 
On  that  date  the  trial  vjas  continued  to  October  16,  1967^ 
and  on  that  date  continued  again  for  trial  to  October  23^ 
1967^  when  the  second  jury  trial  commenced  and  the 
defendant  was  found  guilty  the  follovJing  day.   On 

November  l4,  1967^  he  v;as  sentenced  to  the  minimum 

2/ 

term  for  his  violation  of  said  statute.-'^   He  has  been 

at  liberty  on  bond  pending  this  appeal. 


1/ 

Reporter's  Transcript  (R.T.)  190:15-16;  5^18-20. 

i/ 

26  U.S.C.  7237(a)  provides  for  a  minimum  mandatory 
term  of  five  years  in  prison.   Appellant  was  also  fined 
$1.00. 

-'  3  " 


statement  of  Facts: 3/ 

On  October  l4^  1967>  in  Berkeley,  California, 
a  Federal  Bureau  of  Narcotics  Agent,  Stephen  Chesley, 
acting  undercover,  vjent  to  the  apartment  of  Mr.  Jesse 
Coy,  a  Government  infox'mant,  where  he  met  and 
conferred  vjith  Mr.  Coy  in  the  living  room  (R.T,  37ilO  - 
^11:11).   The  appellant  and  Paul  McAlee  v.'ere  already 
in  the  bathrooia.   McAlee  exited  the  bathroom,  entered 
a  hallvjay  leading  to  the  living  room,  appeared  there, 
stated  to  the  Agent  and  Mr.  Coy,  "V/e  are  ready,  get 
the  money."  and  returned  to  the  bathroom  (R.T^  41:15  - 
42:21;  44:2-9;  66:1-11).   Ihc  Agent  then  transferred 
$450.00  of  official  funds  to  Mr.  Coy  and  they  both 
proceeded  to  the  bathroom  (R«T,  ^^!:  12-24)  about  twenty- 
five  feet  avjay  (R.T.  ^5:13-21;  46:22  to  47:3)  where 
Chesley  found  the  bathroom  door  open  (R.T.  45:22-24). 
He  stood  on  the  threshold  of  the  bathroom  directly 
behind  Mr.  Coy  and  observed  appellant  standing  by  the 
toilet  and  McAlee  seated  to  the  right  on  the  bathtub 
(R.T,  51:15  -  53:8).   Appellant  said,  "There  it  is." 
(R.T«  53:9-13)   On  a  chair  in  the  bathroom  facing  the 


3/ 

The  facts  on  appeal  are  vievv-ed  in  the  light  most 

favorable  to  the  Government.   Miller  and  Joseph  v. 

United  States,  382  F.2d  583  (9th  Cir.  19'^7T. 
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appellant,  its  back  to  McAlee,  was  a  quantity  of  a 
white  pov;dery  substance  resting  on  a  paper  tablet 
(R.T.  53:22  -  5^:10).   Mr.  Coy  started  to  hand  the 
money  to  McAlee  but  appellant  snatched'  it  out  of  both 
of  their  hands  and  proceeded  to  count  it  (RoT.  55:5-23), 
Mr,  Coy  then  retrieved  the  povjder  and  turned  around 
giving  it  to  the  Agent  (R.T,  56:20-21).   Appellant, 
followed  by  McAlee,  then  exited  the  bathroom,  appellant 
stating  that  he  viould  meet  the  Agent  later  (R.T, 
57:2~20).   The  white  pov.^der  was  subsequently  chemically 
analyzed  and  found  to  be  heroin  (R.T,  17:22  -  31:12; 
62:12-23).   No  official  order  form  was  transferred  or 
displayed  by  or  to  any  of  the  parties  to  this  trans- 
action (R.T.  62:4-11). 

At  McAlee 's  trial  in  mid- January,  196?^  the 
Government  had  Mr.  Coy  present  for  call  as  a  witness 
and  he  testified  (R.Tc  158:19  to  159:7;  170:12  to 
172:11). 

In  early  March,  1967^  approximately  two  weeks 
after  he  plead  not  guilty,  the  appellant,  in  comj[Dany 
of  some  of  his  friends,  met  Mr.  Coy  on  a  street  corner 
in  Berkeley  and  told  Coy  that  he  wanted  him  to  go  to 
the  appellant's  lawyer's  office  and  give  a  statement 
that  Agent  Chesley  was  not  in  the  bathroom  and  did  not 
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see  the  alleged  transaction  (R.T.  201:5-14).   Mr.  Coy 
went  to  the  offlcej  and^  vjith  appellant  waiting  out- 
side in  the  reception  room  (R.T.  124:8-11;  198:17-25)^ 
was  tape-recorded  by  appellant's  attorneys  (R.T. 
111:18  to  112:20).   They  elicited  from  hira  the  state- 
ment appellant  McConney  had  asked  for  (R,T.  117 :14  - 
118:15).   They  did  not  ask  vjhat  Mr,  Coy  himself  had 
observed  in  the  bathroom  (R.T.  132:5-17;  159:8  to 

169:3). 

On  April  25,  19^7^  trial  date  was  set  for 
Ouly  25^19^7.   Four  days  prior  to  trial  appellant's 
attorney  attempted  to  have  their  private  investigator 
serve  a  subpoena  on  Mr.  Coy  vjho  refused  service  (Op.  Br. 
App.  A-2j  11.  5-6).   The  Assistant  United  States  Attorney 
assigned  to  try  the  case  v;as  contacted  by  appellant's 
trial  counsel  and,  by  mutual  agreement,  first  attempted 
to  serve  Mr.  Coy  with  a  subpoena,  vjhich  he  refused 
(Op.  Br.  App.  A'2,  11.  19-24,  28-29),  and  then  had 
Mr.  Coy  arrested  by  federal  agents  as  a  material  witness 
on  a  v.'arrant  authorized  by  the  Government  and  filed 
the  next  day  (Op.  Br.  App.  B-l  and  B-2).   At  the 
July  24,  1967  trial,  Mr.  Coy  appeared  at  liberty  on 
bail  and  available  for  testimony  as  a  defense  witness 
(Op.  Br.  p.  2,  1.  20  to  p.  4,  1.  5).   VJlien  a  mistrial. 
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due  to  a  juror *s  disqualification  (Op.  Br.  App.  C, 
par.  2)y   vjas  declared,  the  trial  judge  ordered  that 
Mr.  Coy  remain  at  liberty  on  the  bail  previously  set, 
directed  him   to  appear  at  8:00  A.M^  at  the  Berkeley 
Police  Department  on  the  mornins  of  the  next  trial 
date,  which  was  to  be  set,  pursuant  to  notification 
to  him  by  the  Government  of  the  ne"w  trial  date.   No 
objection  to  this  procedure  vjas  made  by  appellant's 
counsel  (ibid). 

The  next  day,  trial  v,^as  set  for  October  9^  19^7. 
On  October  2,  19^7^  Mr.  Coy  telephoned  and  was  advised 
of  the  October  9  trial  date  and  stated  that  he  would 
present  himself  as  directed.  He  failed  to  appear  on 
that  date  (R.T,  ^!:5'-7)  anc3  a  warrant  for  his  arrest 
was  issued  (Op.  Br.  App.  A-3,  11.  7-8).   Accordingly, 
the  case  v?as  continued  to  October  l6,  19^7  snd  then  on 
that  date,  again  to  October  23^  19^7. 

On  October  23,  I967,  the  morning  of  trial, 
while  the  jury  panel  was  waiting,  appellant's  trial 
counsel  requested  another  continuance  on  the  ground 
that  Mr.  Coy  still  could  not  be  found  (R,T.  2:14-16). 
Appellant's  trial  counsel  stated  that  it  took  over  a 
month  to  find  T-Ir.  Coy  for  the  last  trial  and  did  not 
allege  any  factual  basis  for  leads  as  to  finding  Mr.  Coy 
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except  that  "he  continually  returns  to  Berkeley  and 
can  be  found  there  when  he  is  there"  (R.T.  3:6-8). 
The  Government,  through  the  Berkeley  Police  Department, 
had  been  trying  to  locate  the  witness  but  had  developed 
no  leads  to  indicate  where  he  was  (R,T.  4:4-9). 

The  Court  found  that  there  was  no  reasonable 
prospect  that  a  third  continuance  vjould  assure  the 
location  of  Mr.  Coy,  that  it  had  been  almost  a  year  since 
Indictment  and  ten  months  since  arraignment  and  accord- 
ingly denied  the  request  for  another  continuance 
(R.T.  5:18-2'^I;  6:25  to  7;5).   However,  in  denying  the 
motion  for  another  coxitinuance,  the  Court  ruled  that, 
in  the  absence  of  Mr*.  Coy,  it  would  allow  the  appellant »s 
trial  counsel  to  introduce  as  affirmative  evidence  in 
his  case  the  out-of-court  tape-recorded  statement  they 
elicited  from  W^.    Coy  (R.T,  6:9-24).   The  Government 
stated  that  it  had  no  objection  to  this  statement 
being  so  introduced  into  evidence  by  the  defendant 
(R,T.  4:9-17).   The  defendant's  theory  supporting  its 
admissibility  was  that  it  was  a  statement  made  against 
"penal  interest"  (possible  perjury)  (R.T.  100:9-10). 
The  trial  court,  "in  the  interest  of  justice"  (RcT. 
99:l8)  and  "to  resolve  the  doubt  in  favor  of  the 
accused"  (R.T.  101:1-2),  admitted  into  evidence  the 
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portion  of  the  statement  offered  by  the  defendant  into 

evidence  (R.T.  102:4  to  103:12)^  although  appellant's 

trial  counsel  had  not  had  a  transcript  of  the  sv;orn 

test imonyj with  which  the  tape-recorded  statement 

allegedly  conflicted  prepared,,  until  almost  a  month  after 

he  had  elicited  the  statement  from  him  (R.To  100:16-17) 

and  accordingly  was  never  shovjn  to  Mr.  Coy  prior  to 

or  at  the  time  of  his  March  2,  I967  statement  nor  vjas 

his  attention  ever  directed  to  his  previous  sworn 

testimony  (R.T.  131:8-23;  132:18-24).  Ultimately^  the 

Government  suggested  and  moved  for  admission  into 

evidence  of  the  entire  statement^  which  was  done 

(R.T.  133:21). 

Ill 

ARGUMENT 
I 
\le   have  undertaken  a  detailed  statement  of  the 
facts  solely  with  respect  to  appellant's  first  specifi- 
cation of  error  since  we  believe  that  appellant's 
statement  does  not  accurately  state  those  facts.  V/e 
submit  that  the  trial  court  did  not  abuse  its  discretion 
in  denying  appellant's  request  for  a  further  continuance 
in  view  of  the  following  facts:   the  very  limited  nature 
and  scope  of  the  testimony  the  appellant  was  hopeful 
of  eliciting  from  Mr.  Coy;  there  was  another  readily 
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available  v^itness  rho   the  defense  made  no  effort  what- 
soever to  call;  counsel's  motion  for  yet  a^iother 
continuance  v.'as  not  made  in  a  context  of  his  being 
surprised  by  Mr.  Coy's  non-appearance;  there  i-.'as  no 
reasonable  prospect  of  securing  his  attendance  in  the 
proximate  future;  the  Government  was  not  at  fault  for 
his  non-appearance  and  had  made  a  reasonable  effort 
to  locate  him.   Further^  it  is  submitted  that  the 
trial  judge's  liberal  ruling  admitting  the  absent 
out-of-court  statement  j.nto  evidence  amply  protected 
defendant's  rights. 

1.   At  the  outset,  it  must  be  observed  that  the 
scope  of  the  testimony  which  appellant's  trial  counsel 
was  hopeful  of  eliciting  from  Mr.  Co^'  was  virtually 
myopic:   that  Agent  Chesley  did  not  assume  a  vantage 
point  from,  which  he  could  see  what  appellant  did  in  the 
bathroom  with  the  heroin „   It  pointedly  avoided  any 
reference  to  the  operative  facts  of  the  alleged  trans- 
action, i.e.,  what  I4r.  Coy  may  have  himself  seen  and 
heard  appellant  do  there  where  the  illicit  sale  took 
place.   The  proposed  testimony  of  the  absent  witness 
did  not  bear  in  any  sense  upon  entrapment,  no  claim  of 
entrapment  was  ever  m-ade  by  the  appellant  nor  do  any 
facts  appear  in  the  record  suggesting  same.  Moreover, 
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on  the  narrow  issue  of  the  agent's  vantage  point, 
defense  counsel  never  made  any  motion  for  the  production 
of  a  second  witness  to  the  transaction  other  tha.n 
Mr.  Coy,  v^ho  was  readily  available  and  who  had  observed 
all  that  took:  place:   Paul  McAlee,  the  already 
convicted  co-defendant.   The  Government  had  issued  a 
writ  of  habeas  corpus  ad  testificandum  for  McAlee  for 
the  July  25>  196?  trial.   No  motion  was  ever  made  by 
defense  counsel  for  his  production  on  this  or  any  other 
such  writ. 

2.  It  is  apparent  from  defendant's  trial  counsel's 
affidavit  (Op.  Br.  App.  A-3)^  prepared  four  days  prior 

to  trial  to  support  his  motion  for  another  continuance, 
that  he  knevi  that  Mr.  Coy  had  failed  to  appear  for  trial. 
on  October  9>  19^7^  tvjo  weeks  previously  (ibid,  6-7) ^ 
and  accordingly  could  not  have  been  genuinely  surprised 
by  his  non-appearance  on  the  morning  of  October  23^ 
1967,  when,  with  the  jury  panel  waiting,  he  made  his 
motion  for  a  further  continuance. 

3.  Appellant  states  that  his  trial  counsel 
represented  that  Mr.  Coy  could  be  found  within  thirty 
days  (Op.  Br.  ix:l4).   To  the  contrary,  no  time  was 
avered  and  no  factual  basis  was  alleged  by  his  counsel 
to  indicate  that  there  was  even  such  a  probability. 
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Trial  counsel  simply  admitted  that  "it  took  over  a 
month  to  find  him  last  time"  (for  the  July  25 ^  I967 
jury  trial)  (R,T.  3:1-3). 

4.   Appellant  asserts  that  the  failure  of 
appearance  of  the  witness  was  the  fault  of  the  prose- 
cution (op.  Br.  5: 12-13) J  attributable  to  its  • 
negligence  (Op.  Br.  7: 17-1 8)  and  that  the  Government 
hindered  the  defendant's  efforts  to  locate  him 
(Op.  Br.  7:23). 

It  is  "abundantly  clear  that  the  Government  is 
not  the  guarantor  of  a  special  employee's  appearance 
at  trial."  United  States  v.  White,  32^!  F.2d  8l4  (2nd 
Cir.  1963).   Additionally,  this  record  establishes  that 
the  Government  amp.ly  met  its  burden  of  a  "good  faith 
reasonable  effort"  (Tapia -Corona  v.  United  States, 
369  F.2d  366  (9th  Cir.  I966))  to  have  the  witness 
present.   The  record  demonstrates  that  the  Government 
never  attempted  to  conceal  the  vjitness,  and  amply 
complied  with  both  the  appellant's  requests  for  him 
and  the  Court's  orders  for  his  attendance. 

At  defendant  McAlee's  trial,  the  Government 
produced  Mr.  Coy  for  call  as  a  witness  and  he  testified 
fully  as  to  the  details  of  the  heroin  sale. 

In  late  July,  19^7^  preparatory  to  appellant's 
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first  trial  vjhen  the  appellant  was  unable  to  serve  him 
with  a  subpoena^  the  Government  complied  with  appellant's 
request  to  serve  its  own  subpoena,  and  when  that  failed, 
in  circumstances  which  indicated  that  the  witness  vjas 
being  recalcitrant  to  both  parties,  the  Government 
again, by  agreement  vjlth  appellant's  counsel,  authorized 
and  filed  a  material  witness  warrant  against  him,  had 
him  arrested  and  had  him  present  in  Court  on  July  25, 
1967  for  testimony.   When  this  trial  was  aborted  by 
a  mistrial  for  a  reason  wholly  independent  of  Mr.  Coy, 
the  Court  ordered  Mr.  Coy  to  continue  on  his  bail 
and,  for  his  convenience,  to  report  for  the  next  trial 
to  the  Berkeley  Police  Department,   To  this,  defendant's 
counsel  made  no  objection.   I'Jhen  Mr.  Coy  contacted 
the  Government  on  October  2,  19^7^  they  advised  him 
of  the  October  9,  I967  trial  date  and  he  stated  he 
would  be  there.  Wien   he  failed  to  apj)ear,  a  new 
warrant  was  authorized.  Betv;een  October  9  and 
October  23,  1967,  the  Berkeley  Police  Department,  being 
the  agency  to  which  the  Court  had  directed  the  witness 
to  report,  the  general  police  agency  of  defendant's 
residence-/,  the  agency  which  had  participated  in 


4/ 

-^  Coy  resided  jn  Berkeley  at  the  time  of  the  offense. 

(R.T.  161:2-''!-)   On  March  1  and  2,  19^7.  he  was  found  there 
by  appellant.   According  to  appellant's  trial  counsel  as 
of  July  20,  1967,  Mr.  Coy  was  staying  in  an  apartment 
in  Berkeley  (Op.  Br.  App.  A-2,  1.  5)  and  as  of  October  23. 
T  n/^v   "v^^  r.^-r.-f--?-^iion^r  •nr=.-hnr''nn  -ho  ■Rf^7-'kelev  and  he  can  be 


successfully  effecting  his  arrest  on  the  July^  1967 
material  vjitness  vjarrant^  an  agency  vjhich  knevj  of 
his  activities  as  an  informant^/  in  cooperation  with 
federal  authorities,  had  searched  for  him  and  vms 
unable  to  locate  him  or  develop  any  leads  as  to  his 
whereabouts. 

The  cases  cited  by  appellant  are  inapposite  on 
their  facts.   They  involve  denials  of  motions  for 
continuance  where  the  witnesses'  whereabouts  viere 
known,  Scott  v.  United  States,  263  F.2d  398,  401 
(5th  Cir.  1959);  Younge  v.  United  States,  223  F.  9^^1 
(^-th  Cir.  1915).  cert.  den.  245  U.S.  656  (1917), 
and/or  where  the  defendant  was  given  only  one  day's 
notice  to  prepare  for  trial  and  subpoena  his  witnesses, 
Paoni  V.  United  States,  281  F.  801  (3rd  Cir.  1922), 
or  requested  a  continuance  of  only  several  hours  for 
same.  United  States  v.  Pate,  3^5  F.2d  691,  694  (2nd 
Cir.  1965). 

The  facts  of  the  instant  case  stand  in  stark 
contrast  to  those  of  Velarde -Villarreal  v.  United  States, 
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According  to  appelJ.ant's  ovm  trial  counsel.  Officer 
Barons  of  the  Berkeley  Police  Department  apparently 
was  fully  acauainted  with  Mr.  Coy's  actions  as  an 
informant  (Pv.T.  178:5''17;  179:15-21). 
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35^  F.2d  9  (9th  Cir.  1965),  not  cited  by  appellant. 
There^  the  appellant  made  out  a  strong  claim  of  having 
been  entraped  by  the  missing  informant^  the  record 
showed  that  the  Government  never  even  attempted  to 
advise  the  informant  of  the  trial  although  it  was  in 
periodic  contact  with  him  after  the  offense  and  the 
record  indicated  that  the  Government  may  have  purposely 
made  the  informant  unavailable  for  trial  by  sending 
him  out  of  the  country. 

5.   The  appellant  attempts  to  emasculate  the 
force  and  effect  of  the  Court's  admittin^^  into  evidence 
Mr.  Coy's  out-of-court  statement,  which  comprised  the 
precise  testimony  the  defendant  desired  and  expected 
from  the  witness,  by  stating  in  his  Brief  that  the 
Court  limited  its  evidentiary  application  to  simply 

impeachment  of  Mr.  Coy's  testimony  given  in  the 
earlier  trial  of  co-defendant  McAlee  (Op.  Br.  x:l-6). 
This  is  not  true.   The  Government  agreed  that  the 
portion  of  the  statement  desired  by  defendant's  counsel 
could  be  introduced  by  the  defendant  as  affirmative 
evidence  in  his  case  to  impeach  Agent  Chesley,  that  is, 
have  the  sam.e  force  and  effect  as  if  Mr.  Coy  was 
present  at  trial  and  testified  in  exact  accordance  with 
the  statement.  When  the  defendant  later  offered  the 
entire  statement  into  evidence,  the  Government  agreed 


to  admit  the  balance  of  the  statement  as  its  own 
evidence^  v?hich  vjas  done. 

The  defendant's  theory  of  admissibility  was 
that  the  statement  might  fall  within  the  "statement 
against  penal  interest"  exception  to  the  hearsay  rule. 
It  is  noteworthy  that  no  known  federal  case  has  ever 
permitted  such  an  exception.   The  Supreme  Court  in 
Donelly  v.  United  States^  228  U.S,  243,  272-277  (1912), 
and  this  Court  in  Jeffries  v.  United  States,  215  F.2d 
225,  226  (9th  Cir.  195'').  have  held  such  statements 
inadmissible  in  evidence.   Tne  weight  of  authority  is 
against  their  admissibility.   Jones  v.  United  States, 
400  P. 2d  13^!.  136  (9th  Cir.  I968) .   Even  if  analogized 
to  statements  against  proprietary  oi^  pecuniary  interest, 
the  circumstances  under  which  the  statement  was 
procured  by  appellant,  as  vjell  as  the  fact  that  it  was 
not  self-evident  or  apparent  that  the  witness  was  aware 
that  it  was  against  his  penal  interest  (alleged  perjury) 
since  no  reference  was  made  to  his  prior  testimony 
when  he  gave  the  taped  statement,  these  circumstances 
would  have  fully  justified  its  exclusion  as  not  having 
been  made  in  trustworthy  circumstances.   (See,  5  V^'igmore 
§  1457.  p.  263,  3964  Supp.,  pp.  64-65.) 

Finally,  appellant  asserts  that  the  absence  of 
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Mr.  Coy  precluded^  since  the  necessary  foundation 
could  not  therefore  be  laidj  proof  that  Mr.  Coy   v?as 
independently  dealing^  vjithout  the  knowledge  of  law 
enforcement,  in  non-narcotic  drugs.  It  is  submitted 
that  this  evidence  would  have  been  inadmissible^  as 
iri"'elevent^  immaterial  and  improper  impeachmient  even 
if  Mr.  Coy  had  personally  testified  at  the  trial. 
The   purpose  of  this  proof ,  according  to  appellant's 
trial  counsel J  was  to  show  "inferentially"  that  Mr.  Coy 
participated  in  t?ie  instant  sale  of  heroin  as  an 
informant  so  that  the  attention  of  law  enforcem.ent 
would  be  diverted  from  him  as  a  dealer  (R.T.  176:21 
to  177: 16),  yet  defense  counsel  made  no  claim  of 
entrapment  and  the  defendant's  testim.ony  belies  any 
such  claim  and  further*  disavowed  any  claim  that  the 
heroin  was  supplied  by  Mr.  Coy  (R.T.  176:21-22)  and 
thus  that  he  committed  the  crime.   Accordingly,  the 
evidence  was  irrelevant  and  imjnaterial.   Alternatively, 
it  was  offered  as  j.mpeachment  of  Mr.  Coy's  statem.ents 
in  evidence  (R.T,  l80:2-<9).   But  the  offer  of  proof 
consisted  solely  of  alleged  acts  of  misconduct  not 
resulting  in  conviction  which  are  not  the  subject  of 
impeachment . 
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In  any  events  the  purported  proof  was  directed 
to  wholly  collateral  and  tangential  issues^  and  its 
probative  value  rested  upon  a  series  of  inferences  so 
attentuated  that  the  Court  was  fully  justified  in  exclud- 
ing it. 

The   discretion  of  a  trial  court  in  denying 
motions  for  continuances  will  not  be  reviex^jed  on  appeal 
absent  clear  abuse  of  that  discretion.  Lemons  v. 
United  States,  337  P. 2d  619,  620  (9th  Cir.  I967).   It 
is  submitted  that  the  trial  court's  ruling  here,  deny- 
ing a  mot ion J  made  on  the  morning  of  trial ,  in  a  case 
which  was  approaching  its  anniversary,  with  no  reason- 
able prospect  of  securing  the  attendance  of  the  vjitness 
in  the  proximate  future,  when  his  expected  testimony 
only  concerned  the  vantage  point  of  one  of  the  Government's 
witnesses,  in  a  context  which  belies  any  negligence  or 
collusion  by  the  Government  with  respect  to  the  absence 
of  the  witness,  when  there  vjas  another  witness  avail- 
able to  the  defendant  who  observed  the  pertinent  matters 
and  the  defendant  made  no  effort  whatsoever  to  call 
him,  and  where  the  Court  permitted  the  introduction 
into  evidence  of  the  witness'  out-of-court  statement 
which  comprised  the  precise  testimony  the  defendant 
wished  to  produce  from  the  witness  if  present,  was 
entirely  proper  and  the  appellant  was  not  prejudiced  thereby. 
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II 

Appellant  asserts  as  error  the  trial  judge's 
asking  questions  of  the  witnesses  and^  more  particularly, 
alleges  that  the  Court  "took  over"  the  cross- 
examination  of  appellant  (Op.  Br.  xi i: 10-11 )  and  demon- 
strated a  clear  partiality  to  the  prosecution  (ibid., 
11-12). 

The  record  discloses  that  the  overv;helming 

majority  of  the  Court's  questions  vjere  directed  solely 

to  foundational  and  preliminary  matters.   The  record 

also  discloses  that,  contrary  to  the  appellant's 

statement  (Op.  Br.  12:17''l8),  no  objection  v;as  ever 

made  by  appellant's  trial  counsel  to  any  of  the 

questions.   The  Court's  overall  conduct  of  the  trial 

and  the  vigorous  assertion  by  appellant's  trial  counsel 

of  his  various  motions  to  the  Court  belies  any  contention 

that  counsel  v^as  intimidated  from  making  any  objection 

to  the  Court's  questions.   The  record  does  not  support 

appellant's  contention  that  the  Court  shovjed  any 

partiality  to  the  prosecution.   For  example,  the  Court 

questioned  the  Government  percipient  witness.  Agent 

Chesley,  as  follows  concerning  payments  to  llr.    Coy: 

"THE  COURT:  Your  ansvjer  is  you 
don't  know  or  th at  he  was^'not  paid? 

"THE  WITNESS:   He  was  not  paid. 
-  19  - 


"MR.   VJELLS:      Q.      He  I'jas  paid  on 
v?hat  basis^    then? 

"A.   On  the  basis  of  expenses  incurred. 

"^*   You  took  his  word  for  the  expenses^ 
is  that  it? 

"A.   He  had  a  telephone  bill. 

"TilK   COURT:   Did  you  additionally 
pay  him  any  daily  pay?  Did  he  ever  get 
f"3«'0"Q"or  '$"10.00  a  day  or  vjas  he  paid  for  his 
Fime? 

"THE  WITNESS:   No,  sir. 

"THE  COURT:  So  you  say  the  only 
pay  he  received  vjas  for  expenses  incurred 
5y  him? 

"THE  vriTNESS:  Expenses  incurred  and 
there  vjould  probably  be  a  little  bit  more, 
but  as  far  as  actual  pay,  by  paying  him  $5.00 
or  $10.00  a  day,  no,  it  vms  just  — 

"THE  COURT:   Then  vvill  you  explain 
to  us  vjhat  you  mean  by  getting  a  little  more? 

"THE  V/ITNESS:  VJell,  if  his  expenses 
cam.e  to,  say,  $5.00  for  telephone  calls  he 
would  probably  get  $10.00. 

"THE  COURT:   All  right.   In  other 
vjords,  you  svjeetened  his  expenses. 

"THE  WITjNESS:   I  would  say  yes,  sir." 
(R.T.  75:23  to  76:20)  (Emphasis  added.) 


In  addition  to  the  instruction  quoted  by  the 
appellant  (Op.  Br.  19:8~l4)  (the  record  fails  to 
disclose  that  the  Judge  ever  made  any  comments  on  the 
evidence),  the  Court's  instructions  were  virtually 
riddled  with  admonitions  and  directives  to  the  jury 
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that  the  facts^  the  evidence^  its  weight  and  the 
witnesses '  credibility  were  solely  for  them  to  deter- 
mine : 

1.  "You  are  the  sole  judges  of  the 
facts."   (R.T.  214:12-13) 

2.  "I  must  not  and  do  not  trespass  upon 
your  duty^  the  duty  of  determining  the  facts 
and  the  credibility  of  the  vjitnesses„" 
(R.T.  2l4:l6-l8). 

3.  "You  as  jurors  are  the  sole  judges 
of  the  credibility  of  the  witnesses  and  the 
weight  their  testimony  deserves."   (ReT, 
223:1-2) 

4.  "The  jurors  are  the  sole  judges  of 
the  credibility  of  all  the  vjitnesses  and  the 
weight  and  effect  of  all  the  evidence." 
(R.T.  231:23-25). 

Just  as  none  of  the  questions  by  the  Court  were  never 
objected  to  by  the  defense,  neither  were  any  of  the 
instructions  applicable  thereto. 

It  is  submitted  that  the  record  wholly  fails 
to  disclose  that  the  Court's  questioning  of  any  witness, 
in  light  of  the  nature  of  questions  asked,  their  equal 
application  to  Government  and  defendant,  the  brevity 
of  the  Court's  questions  addressed  to  the  defendant 
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which  went  solely  to  developing  details  of  two  matters 
already  elicited  through  trial  counsel's  questioning 
and  the  instructions  in  the  case  as  taken  as  a  whole^ 
that  the  jury  could  have  reasonably  been  influenced 
thereby  in  the  rendering  of  their  verdict. 

Ill 

Appellant  next  asserts  as  error  the  admission 
into  evidence  of  co --defendant  McAlee's  statement  made 
from  the  hallvjay  which  ran  from  the  bathroom^  V'jhere  the 
appellant  was^  to  the  living  room^  where  the  Agent  and 
Mr.  Coy  were. 

The  statraent  was^  "VJe  are  ready,  get  the  money." 
(R.T.  66:1-11)   This  statement,  even  if  it  could 
conceivably  be  held  to  be  inadmissible  hearsay,  was 
hardly  damaging  to  appellant's  case.   His  own  testimony 
was  that  he  was  present  at  the  sale,  that  he  vjas  there 
merely  to  collect  a  debt  owed  to  him  by  McAlee  and,  in 
effect,  that  McAlee  had  told  him  to  come  to  the  apart- 
ment to  collect  the  money  since  McAlee  had  a  deal 
going  (R.T.  181;19  to  l85:l).   Accordingly,  McAlee's 
above  quoted  statement  did  not  seriously  impugn  the 
appellant's  claimed  defense. 

But  it  is  submitted  that  a  detailed  and  ample 
foundation  was  laid  to  support  its  admissibility  as  both 
an  adoptive  admission  and  as  a  statement  of  an  agent. 
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As  an  adoptive  admission,  an  ample  foundation  . 
was  made  in  the  record  to  shovj  that  the  statement  vjas 
made  in  the  presence  of  the  appellant,  Wnen   Agent 
Chesley  initially  entered  the  apartment^  the  bathroom 
door,  v^hich  v?as  immediately  to  the  left  of  the  entrance 
(R.T.  70;5-8),  v)as  closed  (ibid,  20-2-:-).   Chesley, 
seated  in  the  living  room,  heard  fromi  the  direction  of 
the  bathroom,  about  tv;enty  feet  avjay,  a  door  open, 
did  not  hear  it  close  again,  vjhereupon  McAlee 
immediately  appeared  in  the  hallway  entrance  to  the 
living  room  (R.T.  72:3-8;  ^1:15  -  42:20)  and  stated, 
"VJe  are  ready,  get  the  money.",  thereupon  returning  in 
the  direction  of  the  bathroom.  When  Chesley  proceeded 
to  the  bathroom,  the  bathroom,  door  vjas  open  (R.T, 
45:22-24),  the  appellant  and  McAlee  inside  (R.T.  46:3-'6) 
Accordingly,  a  sufficient  foundation  was  laid  to  support 
the  admissibility  of  the  statement  as  having  been  m.ade 
in  the  presence  of  appellant  McConney. 

Again  the  statement  was  admissible  as  one  by  an 
agent,  i.e.,  by  McAlee  as  an  agent  of  the  appellant. 
Here  again  an  ample  foundation  was  laid.   Each  fact  set 
forth  in  our  statement  of  facts  was  proved  prior  to  the 
statement  being  offered  before  the  Jury.   In  addition, 
it  was  shown  that  after  the  appellant  said^  in  the 
bathroom,  "There  it  is.",  the  heroin  being  then  on  the 
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seat  of  a  chair  which  was  facing  him,  Mr.  Coy  said, 

"Where?",  and  McAlee  responded,  "Right  there.", 

motioning  to  the  chair  (R.T.  53:16-22),  whereupon  he 

vouched  for  its  quality  (R.T,  54:11-17).   The  Court 

made  a  specific  finding  that  there  was  a  sufficient 

showing  of  concert  of  act  to  justify  the  admissibility 

of  the  statement  against  the  appellant  (R.T.  60:12-l6). 

It  is  submitted  that  this  finding  comported  precisely 

with  the  applicable  standard  for  the  admissibility 

of  such  statements: 

The  test  is  not  whether  the  defendant's 
connection  had  by  independent  evidence 
been  proved  beyond  a  reasonable  doubt 
but  whether,  accepting  the  independent 
evidence  as  credible,  the  judge  is  satis- 
fied that  a  prima  facia  case  (one  which 
would  support  a  finding)  has  been  made. 
Carbo  v.  Un3.ted_States_,  3l4  P. 2d  7l8,  737 
X9th  Cir.  19^3)/  cert.  den.  365  U.S.  861, 
reh_.  den.  376  U.S.  $01. 

Appellant  next  asserts  as  error  the  admission 
into  evidence  of  Agent  Chesley's  testimony  that  Mr.  Coy 
told  him  on  July  25,  1967^  that  Coy  had  lied  in  his 
statement  to  appellant's  attorneys.   We  submit  that 
its  adm.ission  into  evidence  was  proper. 

Once  a  declarant's  out-of-court  statement  has 
been  admitted  into  evidence  for  the  truth  of  the  matters 
asserted  therein  under  an  exception  to  the  hearsay  rule, 
that  hearsay  statement  m.ay  be  impeached  by  a  subsequent 
hearsay  statement  by  the  declarant  inconsistent  with  it. 
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Before  the  turn  of  the  century^  there  was  the 
rule  announced  for  the  federal  courts.   Carver  v. 
United  States,  l64  U.S.  694,  697-698  (1897)  [dying 
declaration  offered  by  one  party  and  admitted  into 
evidence  held:   reversible  error  to  exclude  from 
evidence  inconsistent  hearsay  statements  by  declarant 
offered  to  impeach  his  hearsay  statement.]  It  has 
been  the  law  in  California  for  over  tvienty  years. 
People  V.  Collup,  27  Cal.2d  829,  836-837.  167  P. 2d  7l4 
(Cal.  Supp.  Ct.  1946)  [former  statement  of  absent 
witness  offered  by  one  party  and  admitted  into  evidence, 
held:   reversible  error  to  exclude  other  hearsay 
statement  made  subsequently  and  offered  for  impeachment]; 
Am. Cal.  Investment  Co.  v.  Sharlyn  Estates,  Inc.,  255 
Cal. 2d  526,  5^' 2,  63  Cal.  Rptr.  518  (1967)  [same].   The 
rule  is  supported  by  overwhelming  authority,  3  VJigmore, 
Section  1033,  p.  716,  ftn.  1;  p.  718,  ftn.  3  (see  cases 
cited).   Wigmore  himself  endorses  the  rule  (ibid, 
accompanying  text).   The  rationale  and  policy  under- 
pinnings of  the  rule  as  ellucidated  by  the  aforementioned 
authorities,  are  sound:  Vfnere  the  hearsay  statement 
initially  admitted  into  evidence  was  made  in  circumstances 
which  did  not  permit  cross-examination  by  the  opponent, 
and  is  offered  for  the  truth  of  the  matters  asserted 
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therein^  the  usual  foundation  requirement  that  the 
declarant  be  available  to  explain  the  inconsistency 
is  dispensed  with,  as  other^-Jise  the  hearsay  statement 
would  be  virtually  immunized  from  attack,  as  no  other 
such  evidence  is,  by  precluding  the  introduction  into 
evidence  of  the  most  probative  evidence  j-mpeaching  it: 
that  at  some  other  time  the  declarant  made  another 
statement  inconsistent  with  it  and/or  admitting  its 
falsehood. 

As  the  trial  judge  instructed  the  Jury,  the  sole 
purpose  for  vjhich  the  second  statem.ent  in  the  instant 
case  vjas  admitted  vjas  for  impeachment,  and  he 
instructed  them  that  was  the  sole  purpose  for  which 
they  could  consider  it  (R.T.  208:4-11,  24-25).   The 
trial  court's  Instructions  to  the  Jury  to  disregard 
the  stricken  testimony  concerning  circumstances 
surrounding  the  impeachment  were  ample  and  clear 
(R.T,  211:13-23;  218:22-23). 

Appellant  cannot  now  be  heard  to  complain  of 
the  repeated  instructions  since  he  himself  asked  for 
them  (R.T.  211:13-24). 

IV 
26  U.S.C.  4705(a)  is  not  unconstitutional  as 
violating  a  Fifth  Amendment  privilege  against  self- 
incrimination  . 
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We  quote  from  our  Supplemental  Memorandum 

filed  before  this  Court  in  Clinton  Johnson  v.  United 

States.  No.  22, 2.'58  (under  submission). 

The  statute  in  question  m.ake3  no  informa- 
tional demands  upon  the  appellant  or  others 
similarly  situated,  and  it  is  clear  that  the 
present  prosecution  is  not  related  to  any 
failure  to  provide  infoririation.   The  registra- 
tion and  taxation  provisions  of  the  Act  exempt 
anyone  who  cannot  demonstrate  that  his 
activities  are  in  full  compliance  vjith  local 
and  Federal  lai-j,  and  accordingly  the  required 
information  cannot  be  classified  as  creating 
real  and  appreciable  hazards  of  crlm.lnal  prose- 
cution. 

An  illegal  transfer  of  narcotic  drugs  in 
violation  of  26  U3C  §4705(a)  is  not  based  upon 
the  appellant's  failure  to  fulfill  a ^statutory 


requirement  to  provide  informcition 


.1/ 


The  proscribed  act  is  the  transfer  of  narcotic 
drugs  to  a  person  who  has  not  dem,onstrated  his 
lawful  right  to  possession  by  providing  a 
written  order  form  to  the  seller.   It  is  the 
purchaser  and  not  the  seller  v;ho  is  required  ta 
provide  information  to  secure  the  order  form.^ 
Since  26  USC  §4705 (a)  inposes  no  informational 
requirement  upon  a  transferor  in  the  appellant's 
position,  there  can  be  no  possibility  of  self- 
incrimination. 


1/ 


2/ 


It  is  the  recipient  of  the  narcotic  drugs 
who  is  required  to  register  and  pay  the 
special  tax.  2.6   USC  §4705(a)  and  4705(f). 


Contrast  the  provisions  of  26  USC  4744(a) 
which  provide  for  the  criminal  prosecution 
of  the  recipient  of  marihuana. 
United  States  v.  Covington,  282  F.Supp. 


8B5~'(SD  OhloJ. 
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In  contrast  to  the  statutes  considered 

i^  ^l^^^'^ll^yL-^  '^££3^3    ^^^  Haynes,  supra ^  26 
use  ^"^^7031  ay  is  adiTilnis tared  so  as  to  require 
registration  and  payment  of  the  tax  only  by 
persons  v;ho  may  da  so  without  violating  local 
or  Federal  laws.i/ 

The  applicable  regulations  require  any  person 
attempting  to  register  to  demonstrate  that  he   ,  , 
is  la-v\'fully  qualified  to  deal  in  narcotic  drugs.-!/ 
This  limitation  upon  the  registration  and 
taxing  provisions  of  Sections  4721  and  4722  of 
Title  26j  United  States  Code^  has  been  approved 
and  indeed  commanded  by  previous  judicial 
construction  of  these  Sections.   United  States 
v.  Jin  Puey  Moy,  24l  US  394,  402  Xt91^')  T  r-lart in 
V-  United  "Sta'tes,  20  F.2d  785  (6th  Cir.  1927j7~ 

The  appellant  as  a  transferor  of  narcotic 
drugs  is  not  required  to  produce  any  information 
by  26  use  54705(a).   To  the  extent  that  he 
might  be  considered  subject  to  other  provisions 
of  the  Act,  he  is  not  v;ithin  the  class  of  persons 
entitled  to  register  or  pay  the  special  tax 
unless  legally  qualified  under  State  and  Federal 
lavj . 


3/ 

The  order  forms  required  by  §4705 (a)  are  only 

available  to  persons  v;ho  have  registered  and 
paid  the  special  tax. 
26  use  4705(f). 

26  OFR  151.23.  151.24. 


By  a  lengthy  and  well  reasoned  opinion  in  the  only  case 
decided  since  those  cited  by  appellant,  the  Second  Circuit 
has  recently  sustained  the  instant  statute  against 
precisely  the  attack  made  by  appellant  here.   Minor  v. 
United  States,  398  P. 2d  5II  (2nd  Cir.  I968). 
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IV 

CONCLUSION 

We  respectfully  submit  that  the  conviction 

should  be  affirmed. 

Respectfully  submitted, 

CECIL  F.  POOLE 

United  States ^Attorney 

I>AV1D   P.  BANCROFT 

Assistant  United  States  Attorney 


JERROLD  M.  LADAR 

Assistant  United  States  Attorney 

Chiefs  Criminal  Division 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  an  order  made  November  14,  1967, 
and  entered  in  Criminal  docket  November  15,  1967,  by  the 
United  States  District  Court  for  the  Northern  District  of 
California,  pursuant  to  a  finding  of  guilty  to  one  count  of 
unlawful  sale  of  narcotic  drug  in  violation  of  title  26,  U.S.C. 
§4705  (a).   Pursuant  to  Grand  Jury  indictment  41110  in  the 
aforementioned  court,  the  district  court's  jurisdiction  was 
invoked  under  26  U.S.C.  §4705  (a).  Unlawful  Sale  of  Narcotic 
Drug  -  Heroin.   Defendant's  motion  for  new  trial  was  made,  filed 
and  denied  November  14,  1967.   Defendant  gave  timely  notice  of 
intent  to  appeal  the  conviction  on  the  14th  day  of  November, 
1967.   Jurisdiction  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  is  invoked  under  the  previsions  of  28  U.S.C. 
§1291. 


V. 


FACTS  OF  THE  CASE 

Appellant  was  charged  with  one  count  of  violation 

Title  26,  U.S.  Code  §4705(a)  to  wit:   Unlawful  Sale  of  Narcotic 

.1 
Drug  -  Heroin  (Sale  without  transfer,  completion,  filing  and 

retention  of  Treasury  Department  form),  in  a  three-count  indict- 
ment in  which  his  co-defendant  on  the  first  count,  Paul  F. 
McAlee,  was  named  as  sole  defendant  on  the  succeeding  counts. 
Appellant  was  found  guilty  as  charged  in  a  jury  trial  in  the  U.S. 
District  Court  for  the  Northern  District  of  California,  the 
Honorable  Alfonso  Jo  Zirpoli  presiding.   Judge  Zirpoli  also  pre- 
sided over  the  prior  trial  of  first  count  co-defendant,  Paul  F. 
McAlee . 

The  circumstances  leading  to  appellant's  arrest  were 
as  follows:   A  Federal  Agent,  Stephen  S.  Chesley,  arranged 
through  Jesse  Coy,  an  ex-felon  and  a  paid  Federal  informer,  for 
a  sale  of  narcotics  to  take  place  at  1650  Oxford  Street,  Apt. 
No.  7,  in  Berkeley,  Alameda  County,  California.   On  the  date  of 
the  alleged  transaction.  Agent  Chesley  met  the  informer,  Jesse 
Coy,  in  the  living  room  of  said  apartment.   Following  some  minute: 
of  conversation,  McAlee  appeared,  and,  indicated  that  everything 
was  ready.  Agent  Chesley  gave  Coy  some  marked  money.   The 
interior  of  the  bathroom  could  not  be  seen  from  Agent  Ches ley's 
position  in  the  living  room,  but  evidence  is  conflicting  as  to 
whether  the  bathroom  door  was  open  or  closed  at  that  time  and 
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accordingly  is  also  conflicting  on  whether  the  conversation  be- 
tween McAlee,  Coy  and  Agent  Chesley  could  be  heard  from  the 
bathroom  and  therefore  form  the  basis  for  an  adoptive  admission 
of  complicity  in  a  conspiracy.   Evidence  was  also  conflicting 
on  whether  any  view  of  the  interior  of  the  bathroom  was  possible 
from  any  position  Agent  Chesley  may  have  occupied  in  the  hallway. 
Coy  tendered  the  marked  money  to  co-defendant  McAlee  in  the 
bathroom.   Evidence  is  conflicting  as  to  whether  McAlee  directed 
it  be  handed  to  Appellant  McConney  or  if  appellant  siezed  the 
money  from  McAlee.   Appellant  McConney  departed  the  apartment 
house  with  the  marked  money.   McAlee,  in  exchange  for  the  tender 
of  marked  money,  showed  to  the  paid  informer,  Jesse  Coy,  a  paper 
tablet  on  which  was  a  white  powder.   Coy  picked  up  the  paper 
tablet  with  the  white  powder  and  then  handed  it  to  Agent  Chesley 
who  then  administered  an  identification  test  in  the  living  room. 
It  was  later  determined  that  the  powder  did  contain  some  heroin. 
•  .       Before  the  commencement  of  the  trial,  defense  counsel 
moved  for  a  continuance  to  obtain  the  presence  of  a  necessary 
material  defense  witness,  Jesse  Coy,  who  was  absent  but  who  had 
been  ordered  to  report  to  the  U.S.  Attorney  Bancroft  prior  to 
the  trial  for  the  purpose  of  being  available  as  a  defense  witness 
The  paid  informer,  Jesse  Coy,  had  been  named  in  a  Federal  warrant 
as  a  reluctant  material  witness  at  a  previous  mistrial  of  the 
case  and  had  been  ordered  to  remain  available  to  testify  at  the 
next  trial.   Notwithstanding  the  prior  order  and  warrant  and  the 
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obligation  of  the  U.S.  Attorney  to  assist  in  obtaining  the  pre- 
sence of  the  informer,  Coy,  as  ordered  by  the  court,  the  matter 
was  left  in  the  hands  of  the  Berkeley  Police  Department  who 
failed  to  produce  the  witness.   Defense  counsel  had  reasonably 
relied  upon  the  efforts  of  the  Federal  authorities  to  procure 
the  attendance  of  the  paid  informer,  Jesse  Coy,  since  counsel's 
previous  efforts  to  obtain  the  presence  of  this  witness  had  been 
frustrated  until  the  Federal  Marshal  had  arrested  him  and  placed 
him  in  custody. 

The  trial  court  denied  Appellant's  motion  for  a  contin- 
uance, although  an  affidavit  in  support  thereof  was  submitted  and 
an  offer  of  proof  made,  that  the  testimony  of  Coy  was  essential 
to  the  defense  case  and  also  that  he.  Coy,  could  probably  be  lo- 
cated and  his  attendance  procured  in  about  30  days.   The  prose- 
cution, U.S.  Attorney  Bancroft,  the  same  person  ordered  by  Judge 
Carter  to  produce  the  reluctant  witness,  (Appendix  C        )  re- 
sisted the  motion  for  a  continuance  on  the  sole  basis  that  the 
defense  counsel  had  failed  to  show  that  the  absent  witness  could 
be  procured  within  a  reasonable  time. 

Although  denying  the  continuance  for  the  purpose  of 
obtaining  the  presence  of  the  absent  material  witness,  the  trial 
court  admitted  into  evidence  a  tape  recording  of  a  prior  inter- 
view with  the  witness.   The  contents  of  this  interview  were  con- 
trary to  and  contradictory  of  the  sworn  testimony  made  by  informer 
Coy  at  the  prior  trial  of  co-defendant  McAlee.   The  evidence  of 
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the  statements  made  on  the  recording  was  limited  by  motions  of 
the  prosecution  and  admitted  only  insofar  as  they  contradicted 
prior  testimony  of  Coy  made  during  the  trial  of  co-defendant 
McAlee  and  were  thus  against  his,  Coy's,  penal  interest;  i.e., 
the  danger  of  prosecution  for  perjury.  Thus  limited,  the  tape 
recorded  statements  were  admitted. 

The  trial  court  refused  to  allow  the  testimony  of  de- 
fense witnesses,  Chris  Reume  and  Nancy  Renner,  in  re  Jesse  Coy's 
background  notwithstanding  the  fact  that  their  testimony  was  to 
have  been  corroborative  of  and  a  replacement  and  substitution  for 
that  which  was  denied  to  the  defense  by  virtue  of  the  absence  of 
the  informer  Jesse  Coy.   The  witness  Coy's  absence  prevented  the 
foundation  necessary  to  completely  show  the  relevancy  of  the 
testimony  of  witnesses  Reume  and  Renner. 

The  trial  court,  over  defense  objection,  permitted 
testimony  of  Agent  Chesley  containing  heresay  statements  made  by 
informer  Coy  and,  only  after  the  jury  had  heard  the  hearsay 
statements,  was  some  of  the  testimony  stricken. 

Throughout  the  trial,  the  court  broke  into  the  examina- 
tion of  witnesses  and  appellant  and  participated  in  the  cross 
examination  of  appellant,  all  in  full  view  of,  and  within  hearing 
of  the  jury. 

The  court  recalled  testimony  from  the  prior  trial  of 
first-count  co-defendant,  McAlee,  and  although  the  information 
was  not  in  evidence  or  otherwise  before  the  court,  refused  the 


X, 


defense   counsel's   offer   of   proof,    solely   on   the   basis   of   this 
recollection. 


XI. 


SPECIFICATIONS  OF  ERROR  RELIED  UPON 

1)  The  District  Court  erred  in  not  granting  Appellant's 
notion  for  a  continuance  in  order  to  obtain  the  presence  of  an 
essential  material  defense  witness,  Jesse  Coy  in  contradiction 

to  the  guarantees  of  compulsory  process  and  due  process  contained 
in  the  Sixth  and  Fifth  Amendments  of  the  Uo  S.  Constitution, 
and  further  erred  in  refusing  to  admit  the  related  and  coorbera- 
tive  testimony  of  defense  witnesses,  Chris  Reume  and  Nancy  Renner. 

2)  The  District  Court  erred  in  taking  over  the  examination 
md  cross-examination  of  the  Appellant  and  important  witnesses 
\7ithin  the  hearing  and  within  the  full  view  of  the  jury  and  thus 
Lnferentially  showing  a  preference  for  the  prosecution  and  denying 
:he  appellant  a  fair  and  impartial  jury  and  trial  guaranteed  by 
-he  Sixth  and  Fifth  Amendments  of  the  U.  S,  Constitution. 

3)  The  District  Court  erred  in  admitting  what  was  obviously 
learsay  testimony  over  objections  of  defense  counsel  and  thus 
denied  to  appellant  the  procedural  due  process  guaranteed  under 
the  Fifth  Amendment  to  the  U.  S.  Constitution. 

4)  The  District  Court  erred  in  applying  the  Federal  Statute 
relating  to  illegal  sales  of  narcotics  [26  USC  4705(a)]  which 
statute  violates  the  provisions  against  self  incrimination  con- 
tained in  the  Fifth  Amendment  to  the  U.  S.  Constitution. 
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QUESTIONS  PRESENTED 

1.  Did  the  District  Court  commit  error  in  not  granting  appel- 
lant's motion  for  a  continuance  in  order  to  obtain  the  pre- 
sence of  an  essential  material  defense  witness,  and  did  the 
District  Court  commit  further  error  by  denying  a  renewal  of 
said  motion  during  the  course  of  the 'trial  after  the  impor- 
tance of  the  testimony  of  the  absent  witness  had  become  ap- 
parent to  all  concerned? 

2.  Did  the  District  Court  commit  error  in  taking  over  the  exam- 
ination and  cross-examination  of  both  prosecution  and  defense 
witnesses  and  the  examination  and  cross-examination  of  the 
appellant,  when  in  doing  so,  the  trial  court  interjected  it- 
self 96  times  into  the  proceedings  within  the  sign  and  hear- 
ing of  the  jury? 

3o   Did  the  District  Court  commit  error  in  admitting  hearsay  tes- 
timony over  defense  objection,  which  testimony  was  an  impor- 
tant link  in  the  prosecution's  proof  of  appellant's  complic- 
ity or  conspiracy  in  the  crime  charged? 

4.   Did  the  District  Court  commit  error  in  applying  the  Federal 
Statute  relating  to  the  illegal  sale  of  narcotics  [26  USC 
4705(a)]  because  compliance  with  this  statute  requires  a  de- 
fendant to  incriminate  himself  in  violation  of  the  provisions 
of  the  Fifth  Amendment  to  the  United  States  Constitution? 
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SUMMARY  OF  ARGUMENT 

The  District  Court  committed  error  in  not  granting  appel- 
lant's motion  for  a  continuance  for  the  purpose  of  obtaining  the 
presence  of  an  essential  material  defense  witness.   Besides  the 
violation  of  the  compulsory  process  clause  of  the  Sixth  Amend- 
ment, the  denial  of  appellant's  motion  was  particularly  reprehens- 
ible since  the  prosecution  was  under  Court  Mandate  to  produce  the 
absent  witness  at  the  trial.   The  District  Court  committed  fur- 
ther error  and  further  denied  appellant's  rights  under  the  Fifth 
and  Sixth  Amendments  to  the  Constitution  when  it  denied  the  re- 
newal of  appellant's  motion  for  a  continuance,  when  the  importance 
of  the  testimony  of  the  absent  witness  had  become  apparent  to  the 
court,  the  jurors  and  the  counsel. 

The  District  Court  committed  clear  error  in  frequently  taking 
over  the  examination  and  cross-examination  of  witnesses  within 
the  view  and  hearing  the  jury  and  committed  further  error  in  tak- 
ing over  the  examination  and  cross-examination  of  the  appellant; 
thus,  causing  the  jurors  to  over-emphasize  certain  phases  of  the 
testimony  and  to  create  the  impression  that  the  court  was  doubtful 
of  appellant's  veracity. 

The  District  Court  committed  clear  error  in  admitting  the 
hearsay  testimony  over  the  defense  objection,  which  testimony  was 
a  significant  link  in  the  chain  of  the  prosecution's  proof  of 
appellant's  complicity  or  conspiracy  in  the  crime  charged.   In 
doing  so,  the  District  Court  denied  the  appellant  his  Constitut- 
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ionally  guaranteed  right  of  confrontation  and  cross-examination. 
The  District  Court  committed  error  in  applying  the  Federal 
statute  relating  to  the  illegal  sale  of  narcotics  [26  USC  4705(a)] 
since  this  statute  and  other  statutes  related  to  and  implementing 
it  require  a  person  subject  to  the  provisions  of  the  statute  to 
incriminate  himself  in  violation  of  the  provisions  of  the  Fifth 
Amendment  to  the  United  States  Constitution. 
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THE  DISTRICT  COURT  COMMITTED  ERROR  IN  NOT 
GRANTING  APPELLANT'S  MOTION  FOR  A  CONTINUANCE 
IN  ORDER  TO  OBTAIN  THE  PRESENCE  OF  AN  ESSEN- 
TIAL MATERIAL  DEFENSE  WITNESS,  AND  COMMITTED 
FURTHER  ERROR  BY  DENYING  A  RENEWAL  OF  SAID 
MOTION  DURING  THE  COURSE  OF  THE  TRIAL  AFTER 
THE  IMPORTANCE  OF  THE  TESTIMONY  OF  THE 
ABSENT  WITNESS  HAD  BECOME  APPARENT  TO  ALL 
CONCERNED. 

At  the  commencement  of  the  trial-  of  appellant  herein, 
defense  counsel,  surprised  at  the  nonappearance  of  the  material 
defense  witness  and  paid  government  informer,  Jesse  Coy,  moved 
the  court  for  a  continuance  in  order  to  procure  the  attendance 
of  this  defense  witness.   RT  2:  14-18. ^<"  In  doing  so,  defense  coun- 
sel submitted  an  affidavit  certifying  to  the  importance  and 
materiality  of  the  anticipated  testimony  and  the  diligent  efforts 
rt?hich  counsel  had  made  to  obtain  the  presence  of  this  witness. 
RT  2:18-21,  Appendix  A  and  B,  Affidavit  of  Arthur  Wells,  Jr.,  First 
and  Second  Supplemental  Record  on  Appeal.   Defense  counsel  also 
nade  oral  representations  that  the  absent  witness  could  probably 
be  located  within  a  reasonable  time,  should  the  continuance  be 
granted,  RT  3:1-3,  and  further  stated,  both  in  his  affidavit  and 
in  open  court,  that  it  was  defense  counsel's  opinion  that  the 
presence  of  this  witness  at  the  trial  was  necessary  for  the 
defense,  Appendix  B,  RT  3:8-9. 

Great  diligence  was  displayed  by  defense  counsel  in  pro- 
curing informant  Coy's  attendance  at  the  previous  mistrial  in  July 
of   1967  (App.  A  &   B, First  and  2d  Supp.)  This  extreme  diligence  and 
effort  of  defense  counsel  further  exemplifies  to  this  court  the 
^Reporter's  Transcript 
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importance  placed  upon  the  testimony  of  Mr.  Coy. 

At  the  previous  mistrial  of  appellant  herein,  occurring 
in  July  1967,  the  attendance  of  the  informer.  Coy,  had  been  ob- 
tained only  after  he  had  been  arrested  and  put  in  custody  as  a 
material  witness.   This  procedure,  was  made  necessary  by  Mr.  Coy's 
refusal  to  receive  defendant's  subpoena  and  his  further  refusal 
to  receive  a  government  subpoena.   Those  persons  attempting  to 
serve  the  subpoenas  on  Mr.  Coy  reported  that  he  had  armed  himself 
with  a  rifle  and  butcher  knife  and  barricaded  himself  in  his  a- 
partment.   Thus  frustrated  in  their  efforts  to  procure  the 
attendance  of  the  material  witness,  Jesse  Coy,  the  defense  next 
sought  and  succeeded  in  obtaining,  a  Federal  Warrant  for  Coy's 
arrest  as  a  material  witness.   Upon  being  placed  in  custody  and 
brought  before  a  magistrate,  the  informer.  Coy,  was  then  released 
to  the  custody  of  David  P.  Bancroft,  the  Assistant  U.S.  Attorney 
and  Prosecutor  of  Appellant,  herein. 

On  the  second  day  of  the  July  1967  trial,  the  judge  de- 
clared a  mistrial  and  ordered  the  material  defense  witness.  Coy, 
to  make  himself  available  as  a  material  witness  when  the  trial ^ 
recommenced  and  in  so  doing,  Judge  Carter  ordered  as  follows,  as 
appears  in  the  Reporters  Transcript  of  the  proceedings  of  July 
24,  1967.  (App.C,  RT  of  prior  trial  of  July  1967,  3rd  Supp.) 
"THE  COURT:   Mr.  Coy,  would  you  step  forward, 

please.   Step  right  up  here. 

THE  CLERK:   This  is  Mr.  Jesse  Coy;  isn't  it? 
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"MR.  WELLS:   Over  here  (indicating). 
THE  COURT:   Mr.  Coy,  I  have  just  declared  a 
mistrial  in  this  case  and  it  will  have  to  be  set 
for  trial  again  by  the  calendar  judge  and  I  am 
instructing  you  that  since  you  are  presently 
under  a  warrant  as  a  material  witness  that  you  are 


under 

the  o 

rder 

of  the 

Court  to  be 

available  as  a 

witness  and 

you 

are  to 

be  s 

ubj  ect 

to  the 

instruc- 

tions 

of  Mr 

.  Bancroft , 

who 

is  the 

attorne 

y  for  the 

Government , 

who 

will  advise 

you  as 

to  the 

trial 

date^'^--  next  trial  date  of  this  case  and  that  you 
will  report  to  the  office  of  the  Berkeley  Police 
Department  at  eight  o'clock  in  the  morning  on  the 
morning  on  which  that  case  is  set  for  trial  to  be 
available  as  a  witness  in  this  case. 

MR.  COY:   Yes,  sir. 

THE  COURT:   I  am  doing  this  because  I  under- 
stand this  meets  with  your  convenience. 

MR.  COY:   Yes;  yes,  sir. 

THE  COURT:   All  right.   Then  if  that  is  the 
situation,  that  will  be  the  order;  and,  Mr.  Bancroft 
will  notify  you. 

MR.  BANCROFT:   Certainly,  your  Honor. 

THE  COURT:   And,  you  will  then  be  available  to 
be  a  witness  in  this  -case. 
* (Emphasis  Added) 
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"MR.  COY:   (Nodding  affirmatively). 
THE  COURT:   All  right.   Then,  other  than  that, 
I  will  excuse  you  then.   Then  you  can  go  about  your 
business . 

MR.  COY:   Yes,  sir;  thank  you. 
MR.  BANCROFT:   Thank  you,  your  Honor. 
(At  which  time  there  was  discussion  between 
Court  and  Counsel  as  to  bail,  exhibits  and  instruc- 
tions; after  which  time,  the  Court  adjourned  the 
proceedings . ) " 

From  the  foregoing,  it  is   eminently  clear  that  defendant 
appellant  and  his  counsel  were  entitled  to  rely  upon  the  court's 
instructions  to  David  P.  Bancroft,  Esq.  and  to  expect  that  the 
material  defense  witness,  Jesse  Coy,  would  be  present  in  court  at 
the  next  hearing  date.   This  clearly  appears  by  the  Affidavit  of 
Arthur  Wells,  Jr.,  Appendix  B  and  the  Order  of  the  Court  on  July 
24,  1967.   (Supra)  Appendix  C.   It  is  also  apparent  that  the 
Federal  authorities  were  the  only  persons  charged  with  the  re- 
sponsibility of  producing  this  material  defense  witness  and  fur- 
ther, that  the  Federal  authorities  had  the  only  procedural 
machinery  likely  to  be  effective  in  obtaining  the  presence  of  the 
witness  at  trial  and,  still  further,  that  the  defendant  could  not 
expect  the  witnc^ss  to  cooperate,  voluntarily. 

A  criminal  defendant  is  entitled  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  United  States 
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Constitution,  Amendment  6,    which  states  as  follows: 

"Amendment  6.   In  all  criminal  prosecutions,  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by 
law,  and  to  be  informed  of  the  nature  and  cause  of 
the  accusation;  to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor,  and  to  have  the  assistance 
of  counsel  for  his  defense."   (Emphasis  added). 

It  is  clear  by  reading  this  Amendment  and  considering  the 
plain  meaning  thereof,  that  the  denial  of  an  opportunity  to  have 
a  witness  testify  in  his  behalf  is  a  denial  of  the  guarantee  of 
compulsory  process  of  the  Sixth  Amendment,   When  a  denial  of  the 
opportunity  to  have  a  witness  appear  in  his  behalf  is  the  fault 
of  the  prosecution,  then  the  violation  of  the  guarantees  of  the 
Sixth  Amendment  are  even  more  reprehensible.   Barber  v.  Page, 
390  US  719,  88  S.Ct.  1318,  20  L  Ed. 2d  255c   As  has  been  clearly 
proved  heretofore,  the  prosecution  had  the  responsibility  to  ob- 
tain the  presence  of  the  absent  witness;  had  exclusive  control  of 
the  necessary  process  to  obtain  his  presence;  failed  to  produce 
the  absent  witness'  presence  and,  further,  failed  to  show  any  dili' 
gence  whatsoever  in  attempting  to  obtain  this  absent  witness'  pre- 
sence, RT  79:  2-25,  80:1-19.   The  questioning  proceeded  as  follows: 

"MR.  WELLS:   I  would  like  to  just  go  ahead  and 
inquire  further.   The  stipulation  is  of  no  point.   I 
will  accept  the  stipulation  he  was  under  court  order 
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to  be  here. 

THE  COURT:   Now,  do  you  want  to  further  develop 
that? 

MR.  WELLS:   I  don't  want  to  further  develop  that. 

THE  COURT:   I  think  I  should  myself.   If  you 
gentlemen  won't,  I  will  do  it . 

You  say  you  saw  him  last  in  court,  is  that  right? 

THE  WITNESS:   After  court  was  over,  yes,  sir. 

THE  COURT:   Had  the  Court  given  directions  to 
this  man  to  return? 

THE  WITNESS:   That's  correct. 

THE  COURT:   And  have  you  seen  him  since? 

THE  WITNESS:   No,  I  have  not. 

THE  COURT:   Have  you  made  any  effort  to  find  him 
or  locate  him  since? 

THE  WITNESS:   Yes,  sir. 

THE  COURT:   Have  you  been  able  to  find  him  or 
locate  him  since? 

THE  WITNESS:   No,  sir. 

MR.  WELLS:   Q.   What  efforts  have  you  made? 
A.   The  Berkeley  Police  Department. 

THE  COURT:   You  requested  them  to  find  him? 

THE  WITNESS:   That  is  correct. 

MR.  WELLS:   Q.   Did  you  go  out  looking  for  him 
yourself? 
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A.   I  haven't  had  the  time,  sir. 

Q.   You  haven't  had  the  time? 

A.   That's  correct. 

Q.   You  had  more  important  things  to  do? 

A.   I  have  been  out  of  town  the  vast  majority  of  the 

last  two  months,  sir. 

Q.   Did  anyone  else  in  your  department  go  looking  for 

him,  to  your  knowledge? 

A.   To  my  knowledge,  1  believe  some  of  them  have.   I'm 

not  sure. 

Q.   You  don't  know  what  they  have  done  in  that  regard? 

A.   No,  sir,  I  don' t . 

Q.   You  haven't  followed  it  up  since  you  came  back 

from  out  of  town? 

A.   I  just  came  back  Friday." 

So  reprehensible  is  such  conduct  that  it  has  been  held 
:hat  if  the  absence  of  the  witness  is  chargeable  to  the  negligence 
)f  the  prosecution,  rather  than  to  the  procurement  of  the  accused, 
evidence  given  in  a  preliminary  hearing  by  such  witness  before  a 
Jnited  States  Commissioner  cannot  be  used  at  the  trial.   Motes  v. 
KS.,178  U.S. 458(1900), 44  L.Ed. 1150, 20  S.Ct.993o  It  is  not  clear  in 
:he  instant  case  whether  the  testimony  of  Jesse  Coy  was  used  at  a 
>reliminary  examination  or  not.   However,  the  holding  of  the  Motes 
:ase,  (supra)  is  cited  here  to  show  the  importance  which  m.ust 
attach  to  the  prosecution's  hindering  the  defense  efforts  to  pro- 
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duce  this  essential  material  witness. 

Compulsory  process,  as  referred  to  in  the  Sixth  Amend- 
ment to  the  United  States  Constitution,  particularly  where  ordered 
by  a  Federal  Judge,  Appendix  B  and  C,  obviously  requires  a  degree 
of  diligence  and  good  faith  in  its  performance  far  greater  than 
was  provided  in  the  instant  case. 

Despite  the  evident  importance  of  this  absent  material, 
witness'  testimony  and  the  diligent  efforts  of  the  defense  in  at- 
tempting to  procure  his  presence  at  trial  and  the  inability  of 
the  defense  to  do  so  without  the  cooperation  of  the  Federal  auth- 
orities, we  nevertheless  find  the  Prosecuting  Attorney  David  P. 
Bancroft,  who  was  charged  with  the  responsibility  of  producing 
that  witness  in  court,  objecting  to  the  defense  motion  for  a 
continuance.   RT  3:24-25.   On  this  basis  alone,  and  without  going 
further,  it  can  be  said  that  the  Prosecuting  Attorney,  David  P. 
Bancroft,  here  assumed  a  most  inconsistent  position  in  that  he 
had  the  responsibility  to  produce  the  witness  [p.  3  this  Brief, 
Supra)  was  dilatory  in  not  doing  so,  [RT  79:2-25,  RT  80:1-19]  and 
then  rather  than  apologizing  to  the  court  for  his  failure  to  per- 
form, instead  proceeded  to  object  to  the  defense  motion  for  the 
continuance  which,  by  any  measure,  would  be  considered  reasonably 
necessary  in  view  of  the  defense's  surprise  at  the  absence  of 
this  essential  witness,  RT  6:1-2. 

When  we  consider  the  foregoing,  as  well  as  U.  S.  Attorney 
Bancroft's  objections  to  the  introduction  of  the  taped  statement 
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of  the  absent  witness,  even  after  stating  to  the  court  his  will- 
ingness to  allow  its  admission,  RT  4:9-15,  and  his  further  ener- 
getic objections  to  the  testimony  of  defense  witnesses  Chris 
Reume  and  Nancy  Renner,  RT  174:6,  17-19;  RT  179:12-13,  it  is  very 
apparent  that  the  absence  of  Jesse  Coy  was  just  as  important  to 
the  prosecution's  case  as  the  presence  of  Jesse  Coy  was  important 
to  the  defense.   At  this  point,  if  not  before,  there  could  have 
been  no  doubt  that  Jesse  Coy  was  an  essential  and  material  wit- 
ness . 

In  the  face  of  the  foregoing,  it  is  very  clear  that  the 
trial  court  overstepped  its  bounds  of  discretion  in  denying  the 
motion  for  the  continuance.   Denial  of  a  reasonable  request  to 
obtain  the  services  of  a  necessary  witness  is  effectively  a  sup- 
pression of  evidence  and  is  a  violation  of  the  fundamental  right 
of  due  process.   United  States  vs.  Pate,  345  F.2d  691  (1965).   The 
court  saying  there  at  page  696: 

"In  the  wake  of  Gideon  v.  Wainwright,  372  U.S.  335, 
83  S.Ct.  792,  9  L.Ed. 2d  799  (1953),  holding  that 
the  Sixth  Amendment  right  to  counsel  is  embraced 
in  the  Fourteenth  Amendment  to  protect  that  right 
against  state  action,  it  follows  that  the  right 
of  compulsory  process  must  similarly  be  included 
in  the  Fourteenth  Amendment  protection.   This  right 
is  as  'implicit  in  the  concept  of  ordered  liberty' 
as  the  right  to  counsel  Unreason- 
able denial  of  a  continuance  to  afford  the  de- 
fendant a  timely  opportunity  to  obtain  witnesses 
by  compulsory  process  was  held  to  be  a  violation 
of  this  constitutional  right  in  Paoni  v.  Urited 
States,  281  F.  801  (3rd  Cir.  192'2y7' 
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In  accord  with  the  Pate  case,  and  further  holding  that 
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failure  to  stay  within  proper  bounds  of  discretion  is  basis  for 
appellate  court  intervention,  is  the  case  of  Scott  v.  United 
States ,  263  F.2d  398.   In  that  mail  fraud  case  involving  a  charge 
of  conspiracy,  a  co-conspirator  failed  to  appear,  although  pro- 
cess to  obtain  his  presence  had  been  instituted.   The  court  held 
that  the  trial  court's  discretion  in  not  granting  the  postponement 
for  the  purposes  of  obtaining  the  presence  of  the  absent  witness, 
was  necessarily  subject  to  review  and  to  correction,  since  its 
just  limits  had  been  exceeded.   The  appellate  court  then  stated 
that  it  was  a  virtual  error  to  deny  the  continuance,  saying  at 
page  401: 

"Desirable,  indeed  necessary,  as  it  is  to  proceed 
with  criminal  trials  without  undue  delay,  indeed 
with  proper  dispatch,  and  wide  as  is  the  discretion 
of  the  court  in  passing  on  applications  for  post- 
ponement, the  exercise  of  that  discretion  is  neces- 
sarily subject  to  review  and  to  correction  when  its, 
just  limits  have  been  exceeded.   The  same  thing  is 
true  of  the  granting  of  a  mistrial." 

Accord:   Younge  vs.  United  States,  223  F.941  certiorari 
denied,  245  U.S.  656,  38  S.M.  13,  26,  L.Ed.  533  (1917).   In  this 
case,  it  was  held  that  the  trial  court  should  have  ordered  a 
postponement  even  after  the  trial  had  commenced,  in  order  to  pro- 
cure the  presence  of  the  absent  witness.   In  the  instant  case, 
as  the  trial  progressed,  the  importance  of  the  testimony  of  the 
absent  witness  became  increasingly  apparent,  to  the  court  and 
jurors  aloke.   The  trial  should  have  followed  the  rule  of  the 
Younge  case,  (supra)  and  ordered  a  mistrial  or  continued  the 
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matter  until  the  absent  witness'  presence  could  be  assured  when 
given  the  opportunity  by  defense  counsels'  renewed  motion  for  a 
continuance,  RT  86:20-25,  87:1-8. 

In  view  of  the  reasonableness  of  the  defense  motion  for  a 
lontinuance  to  obtain  the  presence  of  a  necessary  material  witness, 
:he  exclusiveness  of  the  responsibility  of  the  prosecution  to  pro- 
duce this  witness  and  its  dilatory  failure  to  do  so,  we  come  to  the 
Inescapable  conclusion  that  the  trial  court  committed  clear  error 
Ln  failing  to  grant  the  defense  motion  for  a  continuance.   There 
Ls  no  remedy  now  except  for  the  Court  of  Appeals  to  order  a  new 
:rial. 
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II 

THE  DISTRICT  COURT  COMMITTED  ERROR  IN  TAKING 
OVER  THE  EXAMINATION  AND  CROSS-EXAMINATION  OF 
WITNESSES  BEFORE  THE  JURY  AND  IN  TAKING  OVER 
THE  EXAMINATION  AND  CROSS-EXAMINATION  OF  THE 
DEFENDANT -APPELLANT,  WHEN  IN  DOING  SO,  THE 
TRIAL  COURT  INTERJECTED  ITSELF  96  TIMES  INTO 
THE  PROCEEDINGS  WITHIN  THE  SIGHT  AND  HEARING 
OF  THE  JURY. 

The  trial  court  interrupted  the  proceedings  96  times  between 
the  hours  of  2:00  p.m.  on  the  first  day  of  trial  and  12:00  noon 
on  the  following  day,  Appendix  D.   In  so  doing,  the  court  asked 
specific  questions  of  both  prosecution  and  defense  witnesses  and 
engaged  in  the  examination  and  cross-examination  of  the  defendant- 
appellant  (See  Appendix  D) .   In  so  doing,  the  trial  court  wrested 
control  of  the  proceedings  away  from  trial  counsel  and  vested  it 
in  itself  and  therefore  emphasized  in  the  minds  of  the  jury  the 
importance  of  the  questions  asked  by  the  court  as  distinguished 
from  questions  asked  by  counsel.   This  indiscriminate  and  preju- 
dicial interference  by  the  court  was  objected  to  by  defense 
counsel,  RT  35:6-7,  and  prosecution,  RT  45:4-7.   In  making  these 
objections,  however,  it  is  apparent  that  both  defense  and  prosecu- 
tion were  aware  of  the  political  expediency  of  avoiding  the 
antagonism  of  the  court,  since  their  objections  were  couched  in 
non-aggressive  terms. 

Notwithstanding  the  short  cessation  of  this  improper  ques- 
tioning by  the  trial  judge,  it  is  clear  that  its  prompt  resumption, 
RT  39:3-4;  RT  46:22-24  and  the  conduct  of  the  trial  court  through- 
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out  the  trial  in  taking  over  the  examination  of  witnesses  and 
constantly  interjecting  comments  andL  questions  of  its  own,  was 
sufficient  to  prejudice  appellant's  case  since  the  court  appeared 
to  the  jury  to  have  cast  off  its  cloak  of  impartiality  whenever 
it  interjected  itself  into  the  questioning  of  witnesses.   Such 
conduct  warrants  a  reversal  of  the  lower  court's  decision, 
Williams  v.  United  States,  (DC  App.Ct.)  228  Atl.2d  846,  wherein 
the  court,  in  reversing  the  conviction,  stated  at  page  847: 

"The  judge  must  not  inject  himself  into  the  exami- 
nation or  cross-examination  of  witnesses  as  to 
assume  the  role  of  an  advocate,  or  seem  to  favor 
one  party  against  the  other,  especially  in  a 
criminal  case." 

Then  the  court  continued  at  page  848: 

"A  trial  judge  has  the  responsibility  of  moving  a 
y  trial  along  in  an  orderly  and  efficient  manner; 

*■  in  short,  he  has  the  responsibility  of  managing 

the  conduct  of  a  trial.  But  that  does  not  mean 
overmanaging,  certainly  not  to  the  point  of  re- 
peated overparticipation  in  examination  of  .  .  ." 

Where  a  court  cross-examines  defendant's  witness  in  a  pro- 
secution and  thereby  casts  doubt  on  the  credibility  of  the  witness 
and  a  conviction  results,  the  prejudicial  conduct  of  the  court  re- 
quires a  reversal  of  the  judgment  on  appeal  and  the  granting  of  a 
new  trial.   People  of  the  State  of  New  York  v.  Kenney,  246  NY  Supp 
2d  92. 

In  the  case  of  Jackson  v.  United  States,  329  F.2d,  893  (1964), 
the  court  pointed  out  that  a  trial  court  may  intercede  to  over- 
come seeming  inadequacy  of  the  examination  of  witnesses.   However 
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helpful  as  this  is  in  non-jury  trials,  the  court  should  exercise 
considerable  restraint  before  attempting  to  do  so  before  a  jury 
because  of  the  prejudicial  consequences  of  the  judge's  interven- 
tion.  The  appellate  court  there  noted  an  inordinate  number  of 
instances  of  extensive  examination  and  cross-examination  of  wit- 
nesses and  comments  by  the  court  and  concluded  that  the  cumulative 
effect  of  all  the  trial  judge's  participation  could  well  have  been 
prejudicial  and,  at  the  very  least,  could  have  led  jurors  to  give 
undue  weight  to  the  points  treated  by  the  judge.   The  court  stated 
at  page  894: 

"That  the  judge  may  be  able  to  examine  witnesses 
more  skillfully  or  develop  a  point  in  less  time 
than  counsel  requires  does  not  ordinarily  justify 
such  participation.   That  is  not  his  function." 

The  instant  case  is  not  one  in  which  the  trial  court  was  mak- 
ing available  to  the  jury  information  not  otherwise  brought  out 
by  inexperienced  counsel.   It  is  quite  apparent  that  both  prose- 
cution and  defense  counsel  were  experienced  in  trial  matters  and 
could  well  have  benefited  without  the  constant  interruptions  from 
the  bench.   Although  defense  counsel,  Arthur  Wells,  Jr.,  objected 
to  the  court's  interference,  he  did  so  in  guarded  terms,  showing 
acute  awareness  of  the  possible  danger  to  the  defendant's  cause  by 
a  forceful  statement  of  the  objection.   After  a  long  period  of 
standing  while  the  trial  court  took  over  his  cross-examination  of 
a  witness,  defense  counsel  stated  at  RT  35:6-7: 

"MR.  WELLS:   I  am  through  with  my  cross-examination, 
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so  I  might  as  well  be  seated." 

and  at  RT  45:4-7,  the  prosecution  similarly  objected  as  follows 

"MR.  BANCROFT:   Your  Honor,  if  I  may  have  this 
witness  for  just  two  more  minutes  I  think  Your  Honor 
will  see  the  purpose  for  this  kind  of  examination, 
if  I  could  try  to  establish  some  distances  for  found- 


ation purposes. 


If 


ivom   the  foregoing,  it  is  clear  that  both  counsel  were  bothered  and 
embarrassed  by  the  court's  extensive  questioning  of  the  witnesses, 
DUt  fully  realized  the  risk  of  emphasis  that  would  result  from  a 
strong  objection.   As  stated  in  U.S.  v.  Hill,  332  F2d^  105(1964)pl06 

"Counsel  for  defendant  in  a  criminal  case,  is 
indeed  in  a  difficult  and  hazardous  predica- 
ment in  finding  it  necessary  to  make  frequent 
objections  in  the  presence  of  a  jury  to  ques^ 
tions  propounded  by  the  trial  judge.   The 
jury  is  almost  certain  to  get  the  idea  that 
the  judge  is  on  the  side  of  the  Government. 
The  cloak  of  impartiality  which  the  judge 
should  wear  is  destroyed." 

Although  the  prejudice  of  the  court's  examination  of  witnesses 
:learly  influenced  the  course  of  the  trial,  by  far  the  most  damag- 
ing part  of  the  trial  court's  interference,  was  in  the  active  par- 
ticipation which  it  took  in  the  cross-examination  of  the  appellant- 
:iefendant,  RT  197:7-21,  which  proceeded  as  follows: 

"THE  COURT:   May  I  ask  one  question?   Just  how 
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much  money  did  he  owe  you? 

THE  WITNESS:   Exactly  it  was  around  -- 

THE  COURT:   Not  around.   Didn't  you  know  exactly? 

THE  WITNESS:   I  had  it  written  down  on  a  little 
paper. 

THE  COURT:   Oh,  you  did  have  if  written  down  on 
paper. 

THE  WITNESS:   Yes. 

THE  COURT:   I  thought  a  moment  ago  you  said  you 
didn't  keep  any  record  of  the  amount  of  money  he  owed 
you.   (Emphasis  added) 

THE  WITNESS:   I  didn't  say  I  didn't  keep  a  record 
of  it,  I  said  most  of  the  time  I  keep  it  in  my  head. 

THE  COURT:   All  right,  how  much  did  he  owe  you? 

THE  WITNESS:   I  had  it  down  for  $537." 
The  court  continued  at  RT  200:24-25: 

"THE  COURT:   All  right,  he  said  no.   Didn't  he 
ask  you  why  he  should  go  there?" 

From  the  foregoing,  it  is  clear  that  in  the  instant  case 
the  questions  asked  by  the  trial  court  were  not  only  inquisitive, 
but  also  obviously  demonstrated  to  the  jury  that  the  court  was 
doubtful  of  the  veracity  of  the  defendant.   Such  conduct  on  the 
part  of  the  trial  court  is  reversible  error.   U.S.  v.  Hill,  332 
F2d  105  (1964)  .  -  . 
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Seeming  unfairness  or  partiality  of  the  trial  judge  consti- 
tutes prejudicial  error  requiring  a  reversal  of  the  conviction  and 
a  remand  for  a  new  trial.   In  furtherance  of  this  doctrine,  the 
court  said  in  the  Hill  case  (supra) ,  at  page  106: 

"A  fair  and  impartial  trial  is  guaranteed  to 
every  defendant,  and  fundamentally  means  a 
trial  before  an  impartial  judge-  and  by  an  im- 
partial jury.   In  aid  of  truth  and  in  further- 
ance of  justice,  the  court  may  question  a 
witness,  --  in  fact  he  may  call  and  question 
a  witness  not  used  by  either  party,  --  but  in 
so  doing  the  court  should  be  careful  to  pre- 
serve an  attitude  of  impartiality  and  guard 
against  giving  the  jury  any  impression  that 
the  court  was  of  the  opinion  that  defendant 
was  guilty.  ..." 

In  accord  is  United  States  v.  Carmel,  (7th  Cir.)  267  F2d  345, 
350,  where  this  court  stated: 

"We  realize  that  an  alert  and  capable  judge  at 
times  feels  that  he  can  assist  in  developing 
the  evidence  by  participating  in  the  interro- 
gation of  witnesses.   However,  he  would  ordi- 
narily do  well  to  forego  such  intrusion  upon 
the  functions  of  counsel,  thus  maintaining  the 
court's  position  of  impartiality,  in  the  eyes 
of  the  ever-observant  jurors." 

In  the  instant  case,  appellant-defendant  was  forced  to  take 
the  stand  because  he  was  denied  the  opportunity  to  have  witnesses 
appear  in  his  behalf,  (See  Arguments  I  and  III). 

Over  a  period  of  time  which  took  three  pages  of  the  Reporter's 
Transcript,  RT  197:7-21,  RT  200:24-25,  RT  201:3-16,  the  court 
examined,  ridiculed  and  castigated  the  appellant  before  the  jury, 
thus  causing  such  irreparable,  prejudice  to  the  defendant  s  case 
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that  it  can  now  be  remedied  only  by  a  new  trial.   It  is  essential 

in  the  interest  of  justice,  as  well  as  in  the  furtherance  of  the 

Constitutional  guarantee  of  a  fair  and  impartial  jury  (U.S.  Const. 

Amend. VI)  that  this  appellant  be  accorded  a  new  trial.   The  Sixth 

Amendment  provides  in  part  as  follows: 

"In  all  criminal  prosecutions,  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  ..." 
(Emphasis  added.) 

A  jury  cannot  long  remain  impartial  in  the  face  of  the  trial 
court's  critical  cross-examination  of  defendant-appellant.  It  is 
clear  that  appellant  herein  was  denied  his  Constitutional  guaran- 
tees of  a  fair  jury  by  the  court's  expressed  doubt  of  appellant's 
veracity.  Page  16   (this  Brief)  . 

The  U.S.  Court  of  Appeals  for  the  7th  Circuit  decided  a  case 
similar  to  that  of  appellant  herein,  in  United  States  v.  Hill,  332 
F.2d,  105  (1964).   In  that  case,  the  trial  court  asked  35  ques- 
tions of  the  defendant  on  cross-examinations.   In  reversing  the 
lower  court  decision,  the  appellate  court  stated  that  a  number  of 
the  questions  were  so  phrased  that  the  jury  might  well  have  re- 
ceived the  impression  that  the  judge  was  doubtful  of  the  truthful- 
ness of  many  of  the  defendant's  statements  made  under  oath. 

When  the  Constitution  requires  a  hearing,  it  requires  a  fair 
one,  held  before  a  tribunal  which  at  least  meets  currently  pre- 
vailing standards  of  impartiality.   Won^  Yang  Sun^  v.  McGrath, 
339  U.S.  33,  P. 50  (1950),  94  L.Ed. 616,  70  SC  445. 
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In  addition  to  .the  foregoing,  the  cumulative  effect  of  a 
court's  questions  and  statements  can  constitute  prejudicial  error, 
requiring  a  new  trial.   United  States  v.  Hill,  332  F.2d  105  (1964). 

In  the  instant  case,  the  trial  court  attempted  to  recover 

from  the  error  of  constantly  interjecting  comments  and  questions 

into  the  trial.   In  its  instructions  to  the  jury  at  RT  230: 15-24 

inclusive,  the  court  stated; 

"During  the  course  of  the  trial  I  asked  ques- 
tions of  the  witnesses  in  order  to  bring  out 
facts  not  then  fully  covered  by  the  testimony. 
Do  not  assume  that  I  hold  any  opinion  as  to 
the  matters  to  which  my  questions  relate. 
Remember  at  all  times  that  you  as  jurors  are 
at  liberty  to  disregard  all  comments  of  the 
Court  in  arriving  at  your  ovvn  findings  as  to 
the  facts.   You  will  note  I  say  'comments  of 
the  Court'  in  arriving  at  your  findings  as  to 
the  facts.   I  am  talking  about  my  comments  as 
they  relate  to  facts,  not  as  they  relate  to 
the  law."   (Emphasis  added) 

This  instruction  is  clearly  not  corrective  or  remedial  of  the 
situation  accumulating  during  the  trial  of  appellant  herein.   The 
court  instructing  as  above,  informed  the  jurors  that  they  were  at 
liberty  i.e.  could  voluntarily  disregard  the  comments  of  the 
court.   This  is  in  no  sense  a  mandate  to  disregard  the  court's  ^ 
participation,  nor  could  it  in  any  sense  accomplish  it's  intent 
i.e.  to  erase  the  memory  of  the  jurors.   Obviously,  the  court's 
comments  and  the  impression  which  they  created  were  still  in  the 
minds  of  the  jurors  and  permission  to  erase  the  recollections 
which  created  them,  could  not  possibly  remedy  the  wrong  done. 

Inflammatory  and  prejudicial  testimony  admitted,  as  in  the 
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instant  case,  can  be  so  damaging  that  no  amount  of  cautionary  in- 
struction can  eradicate  the  impression  of  the  testimony  from  the 
juror's  minds.   Hilton  v.  United  States,  (5th  Cir.)  221  F . 2d  338. 

In  view  of  the  foregoing,  and  because  the  trial  court  clearly 
exceeded  the  bounds  of  propriety  in  its  participation,  over  ob- 
jection, in  the  examination  and  cross-examination  of  witnesses  and 
defendant;  thus  improperly  influencing  the  jury  by  emphazing  cer- 
tain phases  of  the  trial  and  casting  doubt  on  the  veracity  of  the 
defendant,  we  come  to  the  inescapable  conclusion  that  the  trial 
court  committed  clear  error,  and  appellant  herein  must  be  accorded 
a  new  trial. 
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Ill 

THE  DISTRICT  COURT  COMMITTED  ERROR  IN  ADMIT- 
TING HEARSAY  TESTIMONY  OVER  THE  DEFENSE  OBJEC- 
TION, WHICH  TESTIMONY  WAS  THE  PRINCIPAL  BASIS 
OF  THE  PROSECUTION'S  PROOF  OF  APPELLANT'S  COM- 
PLICITY IN  THE  CRIME  AND  WHICH  HEARSAY  TESTIMONY 
DEPRIVED  APPELLANT  THE  CONSTITUTIONALLY  GUARAN- 
TEED RIGHT  OF  CONFRONTATION . 


During  the  course  of  appellant's  trial  the  prosecution  relied 
heavily  on  hearsay  testimony  of  Agent  Chesley  to  establish  appel- 
lant's alleged  connection  with  the  events  forming  the  basis  of  the 
offense  charged.   The  use  of  hearsay  testimony  is  governed  by 
the  provisions  of  the  Fifth  Amendment  due  process  clause  and  the 
Federal  Rules  of  Criminal  Procedure.   The  Fifth  Amendment  of  the 
Constitution  provides: 

"No  person  shall  be  held  to  answer  for  a  capital, 
or  otherwise  infamous  crime,  unless  on  a  present- 
ment or  indictment  of  a  Grand  Jury,  except  in 
cases  arising  in  the  land  or  naval  forces,  or  in 
the  Militia,  when  in  actual  service  in  time  of 
War  or  public  danger;  nor  shall  any  person  be 
subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  s ha  1 1      ^ 
private  property  be  taken  for  public  use,  without 
just  compensation."  (Emphasis  added) 

The  procedural  due  process  referred  to  in  the  Fifth  Amendment 

is  defined  in  Ex  parte  Wall,  107  US  265,  (1883)  where  the  court 

states  at  P. 289: 

"In  all  cases  that  kind  of  procedure  is  due  pro- 
cess of  law  which  is  suitable  and  proper  to  the 
nature  of  the  case, -and  sanctioned  by  the  estab- 
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lished  customs  and  usages  of  the  courts." 
Furthermore,  in  criminal  prosecutions,  the  due  process  clause 
of  the  Fifth  Amendment  supplements  the  specific  procedural  guaran- 
tees enumerated  in  the  Sixth  Amendment  and  also  supplements  the 
preceding  clauses  of  the  Fifth  Amendment  for  the  protection  of 
persons  accused  of  crime.   Grain  vs.  United  States,  162  US  625, 
p. 645  (1896).   In  supervising  the  conduct  of  the  Lower  Federal 
Courts,  the  functions  of  the  Supreme  Court  included  the  duty  to 
establish  and  maintain  civilized  standards  of  procedure  and  evi- 
dence.  McNabb  vs.  United  States,  318  US  332  (1943). 

Rule  26  of  the  Federal  Rules  of  Criminal  Procedure  states  as 
follows: 

"In  all  trials  the  testimony  of  witnesses  shall 
be  taken  orally  in  open  court,  unless  otherwise 
provided  by  an  act  of  Congress  or  by  these 
rules.   The  admissibility  of  evidence  and  the 
competency  and  privileges  of  witnesses  shall  be 
governed,  except  when  an  act  of  Congress  or 
these  rules  otherwise  provide,  by  the  princi- 
pals of  the  common  law  as  they  may  be  interpreted 
by  the  courts  of  the  United  States  in  the  light 
of  reason  and  experience." 

It  is  clear  that  in  Federal  Courts,  the  common  law  rules  of 
evidence  prevail. 

No  one  seriously  questions  the  proposition  that  the  hearsay 
rule  is  inherent  in  the  Anglo-American  common  law  rules  for  the 
admissibility  of  evidence ^  McCormick  on  Evidence  in  §  223,  5 
-^igmore  Evidence  27  (3rd  Ed .  1940)  ,  since  its  popularity  grew  with 
the  transition  from  depositional  to  witnesses'  oral  testimony  in 
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the  latter  part  of  the  17th  century,  predating  the  origins  of  this 
country  by  100  years.      Statutes  have  frequently  been  enacted 
excluding  hearsay  evidence  as  being  inherently  untrustworthy  and 
unreliable.   In  California^  the  prohibition  of  hearsay  is  codified 
in  Division  10,  Chapter  2  in  the  California  Evidence  Code,  §§  1200 
to  1205  inclusive.   In  Busby  v.  United  States  of  America,  (9th 
Cir.1961)  296  F2d  328  at  page  332, hearsay  was  defined  as  "that 
evidence  of  out  of  court  assertions  by  third  persons  which  is 
admitted  to  prove  the  truth  of  the  matter  asserted." 

In  Criminal  Prosecutions  the  use  of  hearsay  evidence  to 
convict  a  defendant  is  especially  reprehensible  since  the  defend- 
ant's life  or  liberty  are  usually  at  stake.   The  unavoidable 
incident  of  hearsay  testimony  is  that  the  person  who  spoke  is  not 
present  in  court,  therefore  not  subject  to  the  safeguards  of 
cross-examination  and  not  visible  to  the  jury  so  his  demeanor  can 
be  observed  during  the  course  of  his  questioning. 

In  the  instant  case,  the  prosecution  introduced  hearsay 
testimony  of  co-defendant,  Paul  F.  McAlee's  statement  made  out  of 
court  and  implicating  the  appellant  by  way  of  complicity  or  con- 
spiracy in  the  alleged  crime  RT  66:1-7.   In  doing  so,  the  prose- 
cution effectively  prevented  the  appellant  from  having  the 
opportunity  of  cross-examining  this  witness.   The  record  is  silent 
as  to  the  disposition  of  McAlee's  case,  however,  it  is  clear  that 
he  did  not  appear  to  testify  at  appellant's  trial.   Thus  it  was 
that  appellant  was  accused  by -an  absent  witness  and  was  thus 
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denied  his  guarantee  of  confrontation  provided  in  the  Sixth  Amend- 
ment of  the  United  States  Constitution.  (Supra).   The  right  to 
confront  witnesses  at  the  time  statements  are  made  is  paramount 
in  a  criminal  trial.   Goings  v.  United  States,  (8th  Cir.  1967) 
377  F2d  763.   Stated  differently,  the  right  of  cross-examination 
is  included  in  the  Constitutional  right  of  every  accused  to  be 
confronted  with  the  witnesses  against  him.   United  States  v.  Bozza, 
(2d  Cir.  1966)  365  F2d  206.   Furthermore,  this  right  of  cross- 
examination  cannot  be  side-stepped  because  it  happens  to  be  con- 
venient for  one  of  the  parties.   Holman  v.  Washington,  (5th  Cir. 
1966)  364  F2d  618. 

The  testimony  should  not  have  been  admitted  for  the  addition- 
al reason  that  it  did  not  qualify  under  any  exception  to  the  hear- 
say rule  propounded  at  the  trial. 

In  the  instant  case,  hearsay  testimony  of  Agent  Chesleywas 
admitted  as  to  what  co-defendant  Paul  F.  McAlee  had  said  upon  re- 
porting to  Chesley  and  Coy  that  everything  was  ready.   Over  de- 
fense's objections,  RT  58:7,  he  was  permitted  to  testify  as 
follows:   RT  66: 1-7. 

"MR.  BANCROFT:   Q.   Agent  Chesley,  I  am  referring 
to  that  point  in  your  testimony  in  which  you  stated  -- 
at  which  Paul  McAlee,  the  second  man  involved  here, 
appeared  out  of  the  hallway  into  the  living  room.   Did 
he  state  anything  when  you  saw  him  so  appear,  did  he 
state  anything  at  all? 
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A.   Yes,  he  said,  'We  are  ready,  get  the  money.'" 

The  answer,  above  quoted,  was  clearly  hearsay  and  objectionable  as 
i  such  and  further,  was  obviously  an  attempt  by  the  prosecution 

i;to  show  a  "conspiracy  and/or  joint  venture"as  between  McAlee  and 

i 

appellant.  The  prosecution's  theory  seemed  to  be  that  the  state- 
:ment  was  admissible,  either  as  the  statement  of  an  agent  or  as  an 
iadoptive  admission.   Both  arguments  must  fail;  first,  since  there 
iwas  no  showing  that  McAlee  was  an  agent  authorized  to  speak  for 
appellant,  McCormick,  Evidence  (1954  ed)  §244  and  secondly, 
adoptive  admission,  because  to  be  effective  as  such,  it  must  first 
appear  that  the  statement  was  made,  heard  and  understood  by  the 
person  from  whom  the  objection  is  expected,   McCormick,  Evidence 
(1954  ed)  §247  p. 530.   In  the  instant  case  evidence  is  conflicting 
as  to  whether  the  bathroom  door  was  open  or  not  and  accordingly, 
conflicting  as  to  whether  appellant  McConney  who,  it  is  well 
established,  was  in  the  bathroom  at  the  time,  could  have  heard 
ithe  statement  of  McAlee  to  Coy  and  Chesley.   McConney 's  uncontra- 
dieted  testimony  was  that  he  did  not  hear  any  statement.   The  ^ 
audibility  of  the  tone  as  heard  by  Agent  Chesley  in  the  living 
proom,  was  irrelevant  since  that  does  not  establish  the  fact  of  its 
being  audible  to  McConney  across  the  hall  in  the  bathroom  with 
possibly  a  closed  door,  intervening.   It  is  further  apparent  that 
there  was  no  showing  that  the  innocuous  phrase  "we  are  ready", 
even  if  said,  was  such  as  to  require  denial  by  appellant.  Evidence 
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of  an  accusatory  statement  and  defendant's  failure  to  deny  same 

is  admissible  only  if  circumstances  are  such  as  to  warrant  the 

inference  that  defendant  would  naturally  have  contradicted  a 

statement  if  he  did  not  assent  to  its  truth.   Kelly  vs .  United 

I: States,  236  F2d  746.   In  the  instant  case,  no  such  circumstances 

were  present.   It  wasn't  even  established-  that  the  defendant  could 

'ihave  heard  whatever  statement  might  have  been  made.   In  Kelly  v. 

United  States, (Supra)  the  court  stated  the  further  proposition 

^that  evidence  and  statements  made  by  persons  other  than  witnesses 

II  Introduced  in  order  to  establish  truth  of  statements  are  inad- 

.missible  as  hearsay.   The  court  further  stated  that  the  admisssion 

:  of  this  hearsay  alone  would  have  constituted  sufficient  ground  for 

a  reversal.   In  discussing  adoptive  admissions,  the  court  further 

I  observed  at  page  750: 

"the  cases  repeatedly  emphasize  the  need  for 
careful  control  of  this  otherwise,  hearsay 
I  testimony."   (Citing  case) 

I  .    In  view  of  the  foregoing,  it  is  clear  that  the  quoted  hearsay 

!  testimony  (supra)  was  improperly  admitted  over  defense  objection  and 

fthe   trial  court  committed  clear  error  in  so  ruling,  thus  depriving 

appellant  herein  of  the  due  process  guarantees  of  the  Fifth 

Amendment  to  the  Constitution. 

Notwithstanding  technical  of fensiveness  of  the  testimony 

quoted  (supra)  as  hearsay,  a  further  objectionable  aspect  appears. 

At  this  point  in  the  trial  of  appellant  it  had  become  apparent 

that  co-defendant  McAlee's  statement  "we  are  ready"  if  made,  was 
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extremely  damaging  to  the  appellant  in  this  case  as  suggesting  a 
conspiracy  or  the  complicity  with  the  appellant.   At  this  time, 
the  trial  court  should  have  realized  the  importance  of  the  testi- 
mony of  this  absent  witness  and  further  required  that  by  allowing 
[  introduction  of  this  testimony  that  the  trial  court  was  denying 
•appellant  herein,  the  opportunity  of  cross -examining  this  witness 
•  in  violation  of  the  confrontation  clause  of  the  Sixth  Amendment 
:  to  the  United  States  Constitution. 

In  absence  of  waiver,  clearly  not  present  in  the  instant  case 
since  timely  objection  was  made,  a  defendant's  Federally  guaran- 
teed Constitutional  right  to  confrontation  is  denied  by  a  denial 
.of  the  right  to  cross-examine  witnesses  who  testified  against  him. 
Brookhart  v.  Janis ,  (1966)  384  US  1,  86  Sup.Ct.  1245,  16  L.Ed. 2d 

.314.   The  cross-examination  of  the  accuser  is  a  maior  reason  un- 

i 

l^derlying  this  Constitutional  guarantee  of  confrontation.   Pointer 
v.  State  of  Texas,  (5th  Cir.  1965),  380  US  400,  85  Sup.Ct.  1065, 
13  L.Ed. 2d  923. 

Further  prejudicial  hearsay  testimony  was  given  when  Agent 
Chesley  acted  as  a  rebuttal  witness,  RT  207:1  to  RT  212:3,  incL. 
Appearing  on  those  pages  were  questions  asked  by  the  U.  S.  Attor- 
jney  which,  obviously  elicited  hearsay  testimony  from  the  witness. 
This  was  promptly  objected  to  by  defense  counsel,  at  RT  208:1. 
The  court,  however,  permitted  the  line  of  questioning  to  continue 
land  thus  to  expose  the  jury  to  a  great  number  of  hearsay  state- 
ments.  Eventually  defense  counsel  was  forced  to  ask  for  a  con- 
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tinuing  objection  to  all  this  hearsay,  RT  209:20-21.   The  line  of 
questioning  continued  through  pages  210  and  211,  the  court  fin- 
ally struck  all  of  the  testimony  except  the  last  answer  of  the 
witness,  which  was  a  hearsay  answer  to  the  court's  own  question. 
Defense  counsel  asked  for  an  admonition  by  the  court  with  respect 
to  the  jury's  having  to  disregard  the  prior  statements  of  the 
witness;  however,  it  is  clear  that  the  jury  could  not  erase  their 
recollections,  once  having  heard  the   statements,  notwithstanding 
the  court's  order  to  strike  the  testimony  and  its  admonition,  RT 
211:18-23.   Indeed,  the  admonition  was  worded  such  that  it  is 
doubtful  that  it  could  have  had  much  rehabilitative  effect  at  all. 
The  court's  admonition  was  as  follows:   RT  211:18-23: 

"THE  COURT:   Yes,  you're  admonished  to  disregard 
the  rest  of  the  testimony  about  the  conversation  with 
McConney  and  what  transpired  on  the  street,  but  you  are 
permitted  to  consider  his  statement  that  Jesse  Coy  told 
him  he  lied  when  he  gave  the  statement  at  the  office  of 
the  attorney."   (Emphasis  added.) 

The  statement  "that  Jesse  Coy  told  him  he  lied  when  he  gave 
lithe  statement  at  the  office  of  the  attorney"  was  obviously  suffi- 
cient to  emphasize  rather  than  de-emphasize  the  matters  just  pre- 
viously heard  by  the  jury.   It  is  very  clear  that  under  the  cir- 
cumstances the  prejudicial  effect  of  the  hearsay  testimony  re- 
mained with  the  jury  notwithstanding  the  court's  admonition. 
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Prejudicial  error  occurs  when  statements  heard  by  the  jury 
are  so  inflammatory  and  prejudicial  that  no  amount  of  caution  or 
instruction  can  irradicate  the  impression  of  the  testimony  from 
the  jurors'  minds^  Scott  v.  United  States,  263  F  2d  398. 

It  is  just  as  clear  that  appellant  was  denied  the  Constitu- 
i  tionally  guaranteed  right  to  procedural  due  process  as  discussed 
heretofore.   Had  the  court  wanted  to  have  the  testimony  determin- 
ed as  to  its  admissibility,  this  should  have  been  done  outside  of 
the  hearing  of  the  jury.   However,  this  was  not  done  although  oth- 
er prior  arguments  and  offers  of  proof  were  made  while  the  jury 
was  out  of  the  courtroom. 

In  view  of  the  foregoing  procedural  defects  relating  to  the 
]  improper  use  of  hearsay  testimony  and  the  resultant  denial  of  due 
':  process  resulting  therefrom  and  particularly  in  consideration  of 
other  defects  of  appellant's  trial  as  discussed  heretofore,  we 
again  reach  the  inescapable  conclusion  that  appellant  herein  must 
be  awarded  a  new  trial.   This  court  should  so  rule. 
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IV 

THE  DISTRICT  COURT  COMMITTED  ERROR  IN  APPLY- 
ING THE  FEDERAL  STATUTE  RELATING  TO  THE 
ILLEGAL  SALE  OF  NARCOTICS  [26  USC  4705(a)] 
BECAUSE  COMPLIANCE  WITH  THIS  STATUTE  REQUIRES 
A  DEFENDANT  TO  INCRIMINATE  HIMSELF  IN  VIOLA- 
TION OF  THE  PROVISIONS  OF  THE  FIFTH  AMENDMENT 
TO  THE  UNITED  STATES  CONSTITUTION. 

It  is  a  violation  of  appellant's  privilege  against  self- 
incrimination,  as  contained  in  the  Fifth  Amendment  to  the  Consti- 

:.  tution,  to  require  him  to  receive  in  writing,  26  USC  $4705  (a), 
and  retain  for  two  years,  26  USC  §4705(d),  the  details  of  trans- 
actions of  an  inherently  suspicious  nature.   It  is  a  further 
violation  to  require  appellant  to  divulge  to  authorities  the 

'details  of  such  transactions,  26  USC  §4705  (d),  and  to  require  him 
to  submit  in  writing  detailed  monthly  reports  of  all  his  narcotic 

iisales,  5  CFR  §151.201.   The  implementation  of  this  statute  is  un- 

J 

'constitutional  basis  for  criminal  prosecution. 

Methods  employed  by  Congress  in  federal  tax  statutes  and 
ancillary  provisions  m.ust  be  consistent  with  the  limitations 
created  by  the  privilege  against  self-incrimination  guaranteed  by 
the  Fifth  Amendment,  Marchetti  v.  United  States,  390  U.S.  39, 
88S.Ct.  695,  19  L.Ed. 2d  889  (1968). 

In  Marchetti  v.  United  States,  supra,  cited  in  Grosso  v. 
lUnited  States. ri968).  390  U.S.  62,  88  S.Ct.  709,  19  L  Ed . 2d  906, 
■ithe  Supreme  Court  held  that  an  occupational  tax  placed  on  the  pe- 
titioner created  a  "real  and  appreciable"  and  not  merely  "imagin- 
ary and  unsubstantial"  hazards  of  self-incrimination.   The  court 
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then  pointed  out,  at  page  48,  that  the  petitioner  therein  was  con- 
fronted with  a  comprehensive  system  of  federal  and  state  prohibi- 
I tions  against  the  activities  which  were  taxed.   He  was,  there- 
fore, 

"Required,  on  pain  of  criminal  prosecution, 
to  provide  information  which  he  might  reas- 
onably suppose  would  be  available  to  prose- 
cuting authorities,  and  which  would  prove  a 
significant  'link  in  a  chain'  of  evidence 
tending  to  establish  his  guilt." 

I    '  The  court  pointed  out  in  Grosso  v.  United  States,  supra,  p.  64', 
that,  similar  to  Marchetti  v.  United  States,  supra,  the  penalties 
imposed,  in  combination  with  the  Federal  statutes,  placed  the  peti- 

i tioner  entirely  within  "an  area  permeated  with  criminal  statutes", 
where  he  was  "inherently  suspect  of  criminal  activities".  It  was 

|i  held  that  the  claim  of  privilege  against  self-incrimination  was 

I 
i 

a  defense  to  this  prosecution. 

In  the  instant  case,  we  have  a  situation  similar  to  both 

that  of  Marchetti  v.  United  States,  supra,  and  Grosso  v.  United 
■  States ,  supra,  in  that  persons  trafficking  in  narcotics  belong 
j:  to  a  class  of  persons  inherently  suspect  of  criminal  activities, 
[■which  activities  were  closely  proscribed  and  controlled  by  both 
f  federal  and  state  statutes.   As  Justice  Brennan  stated,  in  his 

concurring  opinion,  in  Grosso  v.  United  States,  supra, 

"The  statute  with  respect  to  a  wagering  tax 
compelling  disclosure  was  part  of  an  inter- 
j  related  statutory  system  design  to  coerce^ 

I  information  from  persons  engaged  in  gambling 

activities.   Significant  of  the  activities 
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required  was  the  registration  of  persons  so 
engaged ." 

Substantially  similar  to  this  registration  requirement  are  the 

Iprovisions  of  5  CFR  §151.21  providing  for  registration  of  persons 

ii 

|"who sells,  deals  iii,  dispenses,  administeres ,  or  gives 

away  narcotics",  and  USC  §4705 (d)  requiring  the  transferor  in  a 
'narcotics  transaction  to  retain  the  order  form  for  two  years  and, 
as  implemented  by  5  Code  of  Federal  Regulations  §151.201,  to  re- 
port every  month  the  transactions  to  the  Narcotic  District  Super- 
visor for  the  district  in  which  the  vendor  is  located.   In  prac- 
Itical  effect,  these  three  provisions  provide  for  a  minimum  two- 
year  registration  of  a  transferor  of  narcotics. 

In  liaynes  v.  United  States,  1968  case,  390  US  85,  88  S.Ct, 
722,  19  L  Ed. 2d  923,  the  Supreme  Court  held  that  the  statutes 
requiring  registration  and  taxation  of  persons  suspected  of  poss- 
essing illegal  firearms  were  contrary  to  the  provisions  of  the 
Fifth  Amendment  in  that  the  statute  required  the  registrant  to 
dncriminate  himself.   In  the  instant  case,  appellant  is  required 
to  register  pursuant  to  5  CFR  §151.21  and  in  doing  so  to  apply  by 
isubmitting  a  form  678.   Submission  of  the  form  automatically  re- 
sults in  an  investigation  of  the  new  applicant,  5  CFR  §151.23,  and 
la  disclosure  of  any  inventory  of  narcotics  dating  back  to  the 
tprevious  December  31.   An  applicant  on  December  30  would  thus 
ancriminate  himself  as  to  narcotics  he  possessed  with  the  past 
twelve  months. 
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In  United  States  v.  Covington,  282  Fed. Sup.  886,  the  doc- 
trine of  Marchetti,  Grosso  and  Haynes  cases,  supra,  was  extended 
to  the  federal  statutes  §4741,  prohibiting  the  sale  of  marijuana, 
26  use  474.   This  statute  provides,  similarly  to  26  USC  ':-4705(a), 
the  statute  under  which  the  appellant  was  convicted,  that  the 
transfer  of  marijuana,  without  the  written  order  on  the  form 
issued  in  blank,  is  prohibited.   The  wording  of  26  USC  §4742  is 
thus  substantially  similar  to  26  USC  §4705,  the  primary  differ- 
ence being  that  26  USC  §4705  deals  in  narcotics  other  than  mari- 
Ijuana.   A  further  difference  appears  in  that,  pursuant  to  26  USC 
§4741  (a)(1)  tax  on  transfer  of  marijuana  to  registrants  is  a  flat 
$loOO  per  ounce,  or  fraction,  and  pursuant  to  26  USC  §4741  (a)(2), 
$100oOO  per  ounce  when  the  transfer  is  to  a  non-registrant.   The 
tax  on  narcotics  other  than  marijuana  is  obtained  by  the  sale  of 
the  order  forms,  which  cost  one  cent  each. 

From  the  above  comparison  it  is  clear  that  the  statutes  tax- 
iing the  transfer  of  narcotics  other  than  marijuana  are  not  for 
revenue  purposes. 

In  the  Covington  case,  supra,  the  court  noted  at  page  889. 
that  the  defendant  was: 

"Required  simply  to  provide  information, 
unrelated  to  any  records  which  he  may  have 
maintained,  there  was  no  'public  aspects' 
to  the  information  sought,  and  the  requirements 
here  are  directed  to  a  'selective  group  inher- 
ently suspect  of  criminal  activities 
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26  USC  §4705  (a) ,  the  statute  under  which  appellant  was  con- 
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victed,  provides  as  follows: 

"(a)   General  requirement.    It  shall  be  unlawful 
for  any  person   to  sell,  barter,  exchange,  or  give 
away  narcotic  drugs  except  in  pursuance  of  a  written 
order  of  the  person  to  whom  such  article  is  sold, 
bartered,  exchanged,  or  given,  on  a  form  to  be  is- 
sued in  blank  for  that  purpose  by  the  Secretary  or 
his  delegate." 

However,  the  distribution  or  transfer  of  narcotics  by  doctors, 
dentists,  veterinary  surgeons  and  pharmicists  and  other  practit- 
ioners, who  do  so  in  the  course  of  their  professional  practice, 
constitutes  an  exception.   Those  in  the  named  profess3.onal  capa- 
cities are  specifically  exempted  from  the  requirement  of  submitting 
the  report  of  the  previous  month's  transfers  by  the  provisions  of 
26  use  §4705  (c)(1)  which  states  as  follows: 

"(c)   Other  exeptions.   Nothing  contained  in  this 
section,  section  4735,  or  section  4774  shall  apply  -- 

(1)   Use  of  drugs  in  professional  practice. 
To  the  dispensing  or  distribution  of  narcotic  drugs 
to  a  patient  by  a  physician,  dentent,  veterinary 
surgeon,  or  other  practitioner  registered  under  sec- 
tion 4722,  in  the  course  of  his  professional  practice 
only:   Provided,  That  such  physician,  dentist,  veter- 
inary surgeon,  or  other  practitioner  shall  keep  a 
record  of  all  such  drugs  dispensed  or  distributed, 
showing  the  amount  dispensed  of  distributed,  the 
date,  and  the  name  and  address  of  the  patient  to 
whom  such  drugs  are  dispensed  or  distributed,  ex- 
cept such  as  may  be  dispensed  or  distributed  to 
a  patient  upon  whom  such  physician,  dentist,  veter- 
inary surgeon,  or  other  practitioner  shall  person- 
ally attend;  and  such  record  shall  be  kept  for  a 
period  of  two  years  from  the  date  of  dispensing  or 
distributing  such  drugs,  subject  to  inspection,  as 
provided  in  section  4773." 

From  the  foregoing,  it  is  clear  that  the  only  transferors  of 
narcotics  who  are  required  to  report  and  register  are  those  inher- 
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ently  suspect  of  criminal  activity,  since  all  other  transferors 

are  exempted  from  the  statutes  provisions. 

In  Covington,  supra,  the  court  further  stated  at  page  889 

that  it  did 

"Not  feel  it  was  within  its  province  to  engraft 
immunity  restrictions  on  the  tax  system  in  ques- 
tion here.   Congress  has  made  it  quite  clear 
that  disclosure  of  marihuana  transfer  tax  pay- 
ments is  to  be  made  to  prosecuting  authorities." 

Again,  the  instant  case  provides  ample  similarities,  since 

26  use  4705,  the  statute  under  which  appellant  was  convicted, 

clearly  provides  for  the  disclosure  of  incriminating  evidence  to 

authorities  within  one  month  of  a  transfer  and,  furtherm.ore ,  re- 

Iquires  retention  of  duplicate  records  for  a  period  of  two  years. 

iThese  records  require  the  transferor  to  pur  into  writing  the 

:date,  number  of  items  sold  and  the  name  of  the  purchaser.   The 

'ipurchaser  and  vendor  are  forbidden  to  change  the  registry  and 

class  number  or  the  internal  revenue  district  on  the  form,  5 

Code  of  Federal  Regulations  §151.164.   The  information  required 

;and  contained  in  the  blank  forms  is  clearly  such  as  to  establish 

■whether  there  has  been  a  violation  of  26  USC  §4701  (tax  on 

importation,  production  and  sales)  or  °4721  (registration  tax  on 

jidispensing  activities).   It  is  clear,  also,  that  the  same  inform- 

'ation  would  be  inherently  useful  to  state  •  narcotic  enforcem.ent 

'officials. 

Required  of  the  transferor  is  the  monthly  report  and  reten- 

,tion  of  records  for  two  years,  and,   further,  that  the 


35. 


Itransferor  maintain  his  records  open  to  inspection  and  provide  a 
[.certified  copy  upon  demand  to  any  state  or  federal  official 
'charged  with  the  enforcement  of  narcotic  laws,  26  U.S.  Code  04773 
^Inspection  by  state  officials  could  not  be  expected  to  be  of  sig- 
nificant use  in  the  collection  of  taxes,  since  the  tax  is  a  feder- 
al tax.   VJe  are  thus,  again,  brought  to  the  point  where  the  clear 
intent  of  Congress  in  enacting  26  USC  §4705 (a)  was  to  aid  state 
and  federal  law  enforcement  officers  with  respect  to  the  enforce- 
ment of  narcotic  laws . 

It  is  clear,  therefore,  that  if  the  appellant  complies  with 
(,§4705  (a)  and  demands,  files  and  retains  the  required  form  inci- 
dent to  a  transfer  of  narcotics,  he  then  becomes  subject  to  a 
real  and  substantial  danger  of  prosecution  for  the  violation  of 
either  state  or  federal  narcotic  statutes.   Failure  to  have  a 
iregistry  and  class  number  would  be  evidence  that  appellant  had 
not  paid  the  occupation  tax  required  by  26  USC  4721  and  would 
immediately  trigger  an  investigation  of  the  transfer  as  being  one 
;of  unregistered  and  untaxed  narcotics. 

The  most  significant  of  the  prohibitory  statutes,  as  they. 
;apply  to  the  appellant,  are  those  of  the  State  of  California. 
The  California  Health  and  Safety  Code  §11500,  et  seq,  provides 
substantial  penalties  for  possession,  possession  for  sale,  trans- 
portation and  supplying  of  narcotics o   Penalties  up  to  life  im- 
prisonment are  provided.  It  is  obvious  that  by  the  information  re- 


iquired  on  the  federal  transfer  form  under  the  provisions 
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of   26 


IjSC  4705(a)  and  demanded  on  the  form  provided  for  that  section,  he 

.-las  immediately  exposed  himself  to  either  state  or  federal  prose- 

i 

':ution,  and  possibly  both.   It  is  clear  that  appellant  could  not 

withhold  inspection  from  either  state  or  federal  officials  re- 
questing the  information,  for  to    do  so  would  violate  another 
statute,  26  USC  4705(d)  . 

The  Fifth  Amendment  to  the  United  States  Constitution  makes 
it  mandatory  that  this  court  follow  the  reasoning  of  the  Supreme 
:ourt  in  Marchetti,  Grosso  and  Haynes ,  supra,  and  find  that  appel- 
lant's claim  of  the  privilege  against  self-incrimination  is  a  com- 
(plete  bar  to  a  criminal  prosecution  for  the  violation  of  26  USC 
'§4705  (a)  o 
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CONCLUS  ION 
In  the  four  previously  stated  arguments,  we  have  conclusively 

proved  that  the  District  Court  committed  clear  error  in  not  grant- 
ing appellant's  motion  for  a  continuance  in  order  to  obtain  the 
presence  of  an  essential  material  defense  witness.   Many  current 
authorities  were  cited  to  support  the   proposition  that  denial 
of  the  opportunity  to  have  witnesses  appear  in  his  favor  is  contra 
dictory  and  repugnant  to  the  provisions  of  the  Sixth  Amendment  to 
the  United  States  Constitution. 

In  addition  to  the  foregoing,  it  has  been  conclusively  proved 

[-that  the  trial  judge  constantly  interfered  with  the  examination 
and  cross-examination  of  witnesses  and  defendant  alike  and,  in    i 

:  so  doing,  denied  the  appellant  the  fair  and  impartial  trial  guar- 
anteed by  the  provisions  of  the  Sixth  Amendment. 

It  was  also  proved  conca.usiveiy  that  the  prosecution  was 
permitted  to  introduce  incriminating  hearsay  statements  which  imp- 
licated appellant  in  the  crime  charged;  but  which  hearsay  denied 

^appellant  the  opportunity  of  confrontation  and  cross-examination 
as  guaranteed  by  the   Fifth  Amendment  to  the  United  States  Consti- 
tution. 

It  was  further  proved  conclusively  that  the  federal  narcotics 

|l  enforcement  statutes  relating  to  transfers,  26  USC  ^:4705(a),  the 
statute  under  which  appellant  was  convicted, is  unconstitutional 
ueing  violative  of  the  self-incrimination  clause  of  the  Fifth 
Amendment  to  the  United  State-S  Constitution. 
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In  view  of  the  foregoing,  it  is  eminently  clear  that  the  ap- 
pellant in  this  case  was  denied  a  fair  trial:   First,  because  of 
the  repeated  procedural  defects,  and,  second,  because  of  the  in- 
herent unconstitutionality  of  the  statute  under  which  the  prose- 
cution took  place.   Accordingly,  we  reach  the  inescapable  conclu- 
sion that  on  Arguments  I,  II  and  III,  appellant  herein  must  be 
accorded  a  new  trial;  and  on  Argument  IV,  appellant  herein  must  be 
found  not  guilty  and  discharged.   This  court  is  urged  to  remand 
the  matter  to  the  United  States  District  Court  for  the  Northern 
District  of  California  for  disposition  in  accordance  therewith. 

Respectfully  submitted. 


MURRAY  B.  PETERSEN,  Attorney  for 


Appellant 
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ISSUES  OF  THE  CASE 

1.  Did  the  search  of  Barragan  and  Mrs.  Perez's  automo- 
bile and  purse  by  Customs  Agents  at  the  time  they  entered  the 
United  States  from  Mexico  preclude  a  subsequent  border 
search  fourteen  miles  north  of  the  border  by  Customs  Agents 
approximately  one  hour  later? 

2.  Did  the  Court  err  in  denying  defendants'  Motion  for  a 
Judgment  of  Acquittal? 


III. 

JURISDICTIONAL  STATEMENT  OF  FACTS 

This  case  was  begun  in  the  United  States  District  Court 
for  the  District  of  Arizona  by  the  return  of  an  Indictment  by 
the  Federal  Grand  Jury  sitting  at  Tucson,  Arizona,  on  July 
19,  1967.  The  indictment  charged  the  defendants  with  hav- 
ing received,  concealed  and  facilitated  the  transportation  and 
concealment  of  approximately  eleven  (11)  ounces  of  mari- 
huana in  violation  of  21  U.S.C.  §176a  and  without  having 
obtained  a  permit  and  without  having  paid  the  special  tax 
thereon  as  required  by  law  in  violation  of  26  U.S.C.  §4744 (a). 

On  July  31,  1967,  the  defendants  failed  to  appear  for 
their  arraignment  and  a  bench  warrant  was  issued  for  their 
arrest.  On  the  same  date,  the  bench  warrant  was  quashed  and 
defendants'  motion  for  a  continuance  was  granted. 

On  November  29,  1967,  Count  II  of  the  Indictment  was 
dismissed  and  the  case  proceeded  to  trial.  On  November  30, 
1967,  the  jury  returned  a  verdict  of  guilty  as  to  both  de- 
fendants. 


On  December  26,  1967,  defendants'  Motion  for  New 
Trial  was  denied  and  both  defendants  were  sentenced  to  five 
years  imprisonment.  Bail  on  appeal  was  fixed  at  $10,000  for 
Barragan  and  $1,000  for  Mrs.  Perez. 

On  March  14,  1968,  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  granted  defendant  Barragan's  motion  to 
reduce  the  appeal  bond  to  a  $1,000  cash  bond  with  additional 
security  consisting  of  the  unencumbered  home  of  his  parents 
valued  at  $7,500.  Barragan  posted  the  appeal  bond  on  April 
19,  1968. 

The  District  Court  permitted  Mrs.  Perez  to  remain  free 
pending  her  appeal. 

Both  defendants  were  granted  leave  to  appeal  in  forma 
pauperis  and  were  provided  a  transcript  of  the  trial. 

The  Trial  Court  had  jurisdiction  for  the  trial  of  the  offense 
by  the  provisions  of  18  U.S.C.  Section  3231.  This  Court  has 
jurisdiction  of  the  appeal  by  the  provisions  of  28  U.S.C.  Sec- 
tion 1291. 

Perez  and  Barragan  have  filed  separate  appeals,  but  since 
they  were  tried  together  and  have  raised  the  same  issues,  the 
Government,  pursuant  to  Rule  28 (i).  Federal  Rules  of  Ap- 
pellate Procedure,  Title  28,  U.S.C,  is  filing  one  reply  brief. 


Statement  of  Facts 

Perez  and  Barragan  were  first  seen  at  11:00  p.m.  on  the 
24th  of  June  in  a  1959  brown  Buick  on  Canal  Street  in  No- 
gales,  Sonora,  Mexico  (TR  42).  Washington  went  back  to 
the  Grand  Avenue  Port  of  Entry  and  placed  a  lookout  on 
the  vehicle  with  the  inspector  on  duty.     (TR-42)    Barragan 


and  Mrs.  Perez  were  next  seen  by  Agent  Washington  shortly 
after  midnight  on  June  25  sitting  in  the  Buick  which  was 
parked  in  front  of  the  El  Cubano  Bar  in  Nogales,  Sonora, 
Mexico.  (TR-43)  Barragan  was  sitting  in  the  driver's  seat 
and  Mrs.  Perez  was  sitting  on  the  passenger  side.  (TR-43,  44) 

At  2:30  a.m.  on  June  26,  1967,  the  Buick  entered  the 
United  States  from  Mexico  and  was  recognized  by  Customs 
Inspeaor  Condez  as  the  vehicle  to  be  on  the  lookout  for. 
(TR-18,  19)  Mrs.  Perez  was  driving  the  car.  (TR-20)  Mr. 
Condez  searched  the  car  (TR-21),  and  Mrs.  Perez's  purse 
(TR-33).  While  searching  the  car,  he  saw  Mr.  Barragan  ob- 
serving the  search  of  the  car.  (TR-23,  24)  from  the  Mexico 
side  of  the  border.  (TR-28)  About  30  seconds  to  a  minute 
after  Mrs.  Perez  was  passed  through  customs  (TR-28),  Bar- 
ragan was  searched  and  allowed  to  proceed  into  the  United 
States  (TR-30). 

While  Mrs.  Perez's  car  (TR-204,  205)  was  being 
searched  Condez  had  the  Customs  Agents  notified.  (TR-21, 
22)  Agent  Washington  drove  to  the  port  of  entry  at  approxi- 
mately 2:30  a.m.  in  the  morning.  (TR-45)  When  he  ar- 
rived he  saw  the  Buick  heading  north  and  proceeded  to  fol- 
low it.  (TR-45)  The  Buick  stopped  at  a  service  station  for 
a  minute  to  a  minute  and  a  half  and  proceeded  south.  (TR-47 ) . 
When  it  came  to  the  Customs  compound  it  made  a  U-turn 
and  headed  north  again.  (TR-47)  The  Buick  proceeded  north 
for  half  a  mile  and  made  another  U-turn  and  headed  south. 
(TR-47)  Washington  observed  the  Buick  stop  alongside  Bar- 
ragan who  was  walking  on  Arroyo  Street.  (TR-48)  Wash- 
ington drove  to  the  intersection  of  Arroyo  and  Grand  Avenue 
where  he  picked  up  Agent  Cameron  and  waited  for  the  Buick. 
(TR-49)  Approximately  five  minutes  later  the  Buick  drove 
by  headed  north  on  Grand  Avenue.  (TR-50)  Washington 
observed  three  people  in  the  vehicle   (TR-50).    He  followed 


the  Buick.  (TR-50)  The  Buick  proceeded  north  until  it 
was  approximately  one  and  a  half  miles  north  of  Nogales 
when  it  executed  a  U-turn  and  headed  south  on  Grand  Ave- 
nue. (TR-50)  Washington  did  not  follow  the  Buick  south 
but  waited  in  the  area  where  it  had  made  the  U-turn.  (TR-50) 
Approximately  five  or  more  minutes  later  the  Buick  drove  by 
headed  north.  (TR-51)  Washington  followed  the  Buick  to 
Mile  Post  14  where  it  was  stopped.  (TR-51)  Immediately 
prior  to  stopping  the  Buick,  Washington  turned  on  his  siren 
and  put  his  lights  on  high  beam.  ( TR-5  2 )  He  then  observed 
Barragan,  who  was  in  the  back  seat  of  the  Buick,  slide  to  the 
right  side,  or  passenger  side,  of  the  car.  (TR-5 3)  Mrs.  Perez 
was  driving  the  Buick,  her  daughter,  Rita,  was  sitting  on  her 
right  and  Barragan  was  in  the  back  seat.    (TR-54). 

After  Washington  put  his  siren  and  high  beams  on,  he 
pulled  alongside  the  Buick  on  the  left  side.  (TR-107)  At  this 
time  Agent  Dennis,  who  was  also  following  the  Buick,  moved 
up  close  behind  it  with  his  high  beams  on.  (TR-107)  As 
the  Buick  began  slowing  down,  Dennis  saw  an  arm  clothed 
in  black  come  out  of  the  right  hand  side  of  the  Buick  and 
saw  something  fly  out  the  window.  (TR-107)  Barragan  was 
wearing  a  black  suit.  (TR-114)  Dennis  described  the  ob- 
ject as  being  approximately  two  by  two  by  six  inches  together 
with  what  appeared  to  be  a  streamer.  (TR-108)  Dennis 
stopped  his  car  and  searched  for  the  objects.  He  found  a 
chunk  of  vegetable  substance  and  a  black  scarf.  (TR-109)  The 
vegetable  substance  was  marijuana.  (TR-188).  Agent  Den- 
nis showed  the  chunk  of  vegetable  substance  and  the  black 
scarf  to  Agent  Washington  who  then  placed  Barragan,  Mrs. 
Perez,  and  Rita  Perez  under  arrest.    (TR-5 5) 

Barragan  was  taken  to  the  Customs  Agency  office  where 
he  laid  his  coat  on  a  desk  in  order  to  be  fingerprinted.  (TR-84, 
85)  Cameron  removed  debris  from  the  coat  pockets,  which 
was  identified  as  marijuana.  (TR-159). 


Mrs.  Perez  testified  in  her  own  defense  but  Barragan  did 
not  testify. 


IV. 
SUMMARY  OF  ARGUMENT 

1.  The  search  of  the  defendants  and  Mrs.  Perez's  automo- 
bile when  they  entered  the  United  States  from  Mexico  did  not 
preclude  a  subsequent  border  search  approximately  one  and 
one-half  hours  later  and  fourteen  miles  from  the  border. 

2.  The  Court  did  not  err  in  denying  the  Defendants'  Mo- 
tion for  Judgment  of  Acquittal. 


V. 
ARGUMENT 

1.  The  search  of  the  defendants  and  Mrs. 
Perez's  automobile  when  they  entered  the  United 
States  from  Mexico  did  not  preclude  a  subse- 
quent border  search  approximately  one  and  one- 
half  hours  later  and  fourteen  miles  from  the 
border. 

Appellants  Perez  and  Barragan  contend  that  once  they 
entered  the  United  States  after  having  been  searched  at  the 
border,  the  protection  of  the  Fourth  Amendment  attached  to 
them  and  they  could  only  be  stopped  for  a  subsequent  search 
if  probable  cause  existed.  Suspects  are  not  always  immune 
from  examination  by  Customs  Agents  merely  because  they 
may  momentarily  escape  detection  and  pass  safely  through 
the  first  customs  check.  Thomas  vs.  United  States,  372  F.2d 
252,  255   (5th  Cir.  1967);  United  States  vs.  Rodriguez,  195 
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F.  Supp.  513,  516  (S.D.  Texas,  I960),  aff'd,  292  F.2nd  709 
(5th  Cir.  1961). 

In  Thomas  vs.  United  States,  supra,  Thomas  was  stopped 
and  searched  in  El  Paso  within  a  period  of  one  and  one-half 
hours  at  most,  after  his  return  to  the  United  States  and  within 
a  distance  of  six  blocks  from  the  border.  Thomas  maintained 
that  his  entry  into  the  United  States  was  complete  prior  to 
his  search  and  that  the  search  was  without  probable  cause. 
The  Court  held  that  under  the  circumstances  of  the  case,  the 
examination  of  Thomas  at  the  border  line  did  not  in  and  of 
itself  preclude  further  use  of  a  border  search.  The  Court  stated 
that  the  time,  within  1^/^  hours  after  Thomas  entered  the 
United  States,  and  the  distance,  six  blocks  from  the  border, 
suggest  that  the  search  qualified  as  a  border  search.  Thomas 
vs.  United  States,  supra,  at  page  255. 

It  may  be  argued  that  Thomas  can  be  distinguished  from 
the  present  case  since  Thomas  was  treated  like  any  tourist 
when  he  entered  the  United  States,  while  Mrs.  Perez's  auto- 
mobile and  purse  were  searched  when  she  crossed  the  border 
and  Barragan  was  searched  when  he  entered  the  United  States. 
This  would  not  be  a  valid  distinction  since  in  both  cases  the 
defendants  were  not  thoroughly  or  completely  searched  when 
they  entered  the  United  States.  Only  Mrs.  Perez's  purse  was 
searched  and  not  her  person;  only  Barragan's  pockets  and 
ankles  were  inspected  for  contraband.  Neither  defendant  was 
required  to  remove  all  their  clothing.  Murgia  vs.  United  States, 
285  F.2d  14,  16  (9th  Cir.  I960).  Neither  was  a  complete 
inspection  made  of  Mrs.  Perez's  automobile.  The  hub  caps 
were  not  removed,  or  the  door  panels  removed,  nor  were  the 
seats  taken  apart.  The  search  of  the  automobile  can  be  de- 
scribed as  a  thorough  exterior  check. 

The  fact  that  in  the  present  case  the  post-entry  search  was 


made  fourteen  miles  from  the  border  as  compared  with  six 
blocks  in  Thomas  does  not  affect  the  search  as  a  border  search 
since  border  searches  have  been  held  to  be  valid  border 
searches  twenty  miles  from  the  border.  Rodriguez-Gonzalez 
vs.  United  States,  378  F.2d  256,  (9th  Cir.  1967). 

Nor  does  the  fact  that  the  Perez  automobile  was  not  in 
constant  surveillance  invalidate  the  search  as  a  border  search. 
Alexander  vs.  United  States,  362  F.2d  379  (9th  Cir.  1966), 
Cert,  denied  87  S.Ct.  519. 

As  was  stated  in  the  Thomas  case  at  page  254,  ".  .  .  there 
must  come  a  point  when  a  traveler's  entry  into  this  country  is 
complete  so  that  the  protection  of  the  Fourth  Amendment 
attaches  to  him."  Under  the  circumstances  of  the  present 
case,  that  point  was  not  reached  prior  to  the  Custom  Agents 
stopping  Mrs.  Perez's  automobile  fourteen  miles  north  of  the 
border.   These  circumstances  are  as  follows: 

( 1 )  After  Mrs.  Perez  left  the  customs  compound,  she 
drove  north  to  a  filling  station  where  she  stopped  for  a 
minute  to  a  minute  and  a  half.  She  then  proceeded  south 
from  the  filling  station  to  the  customs  compound  where 
she  made  a  U-turn  and  proceeded  north. 

(2)  After  proceeding  north  for  about  one-half  mile, 
she  made  another  U-turn. 

(3)  Mrs.  Perez  then  stopped  the  car  alongside  Barra- 
gan.   At  this  time  the  car  was  headed  south. 

(4)  To  this  point.  Custom  Agent  Washington  had 
Mrs.  Perez  under  surveillance  from  the  time  she  left  the 
compound  until  she  stopped  alongside  Barragan,  at  which 
point  he  did  not  follow  the  car  north.    About  five  min- 
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utes  later  he  observed  Mrs.  Perez  heading  north  on  Grand 
Avenue.  At  this  time  Washington  noticed  that  there 
were  now  three  people  in  the  car  where  there  had  been 
two  previously. 

( 5 )  The  car  proceeded  north  until  it  was  approxi- 
mately one  and  one-half  miles  north  of  Nogales,  when 
it  again  executed  a  U-turn  and  headed  south  on  Grand 
Avenue. 

(6)  Agent  Washington  did  not  follow  Mrs.  Perez  as 
she  drove  south  but  waited  in  the  area  of  the  U-turn. 

(7)  About  five  minutes  later  Mrs.  Perez  was  seen 
heading  north  on  Grand  Avenue.  She  was  followed  to  a 
point  fourteen  miles  north  of  Nogales  where  her  car  was 
stopped. 

( 8 )  The  foregoing  events  occurred  between  the  hours 
of  2:30  a.m.  and  3:00  a.m.  on  June  26,  1967. 

(9)  Agent  Washington  had  seen  Barragan  and  Mrs. 
Perez  together  in  Nogales,  Sonora  on  June  24,  1967,  (TR- 
42)  and  again  shortly  after  midnight  on  June  25,  1967, 
in  Nogales,  Sonora,  Mexico.  (TR-43). 

These  circumstances  may  be  considered  with  the  fact  that 
it  is  common  knowledge  that  large  quantities  of  narcotics  are 
smuggled  across  the  Mexican  border  daily.  Thomas  vs.  United 
States,  supra,  page  254,  note  4. 

2.  The  Court  did  not  err  in  denying  defen- 
dants' Motion  for  Judgment  of  Acquittal. 

Appellant  Perez  contends  that  there  was  insufficient  evi- 
dence for  the  charge  against  her  to  go  to  the  jury.   A  Motion 

11 


for  Judgment  of  Acquittal  was  made  at  the  conclusion  of  the 
Government's  case  and  after  both  sides  had  rested.  (TR-161- 
243). 

In  its  case  in  chief,  the  Government  proved  that  Mrs. 
Perez  was  with  Barragan  on  two  occasions  in  Nogales,  Sonora, 
Mexico  (TR-42,  43),  that  Mrs.  Perez  entered  the  United 
States  with  her  daughter  in  a  Buick  automobile  at  approxi- 
mately 2:30  a.m.  (TR-18,  19,  20),  that  while  Mrs.  Perez's 
automobile  was  being  searched  Barragan  was  watching  from 
the  Mexico  side  of  the  border.  (TR-23,  24) .  About  30  seconds 
after  Mrs.  Perez  was  passed  through  Customs,  Barragan  ap- 
peared at  the  port  of  entry  on  foot.  (TR-30)  Mrs.  Perez  pro- 
ceeded north  from  the  port  of  entry,  then  south,  then  north, 
then  south  again  when  she  picked  up  Barragan  (TR-45,  47, 
48).  She  drove  south  after  picking  up  Barragan  and  then 
headed  north  for  one  and  one-half  miles  where  it  made  a 
U-turn  and  headed  south.  It  subsequently  changed  direction 
and  headed  north  (TR-51).  When  the  Buick  was  stopped  by 
the  customs  agents,  marijuana  and  a  scarf  were  thrown  from 
the  vehicle  by  Barragan  while  the  Buick  was  slowing  down. 
(TR-107,  108,  158).  These  events,  occurring  where  they 
did  and  when  they  did,  were  sufficient  for  the  jury  to  con- 
clude that  Mrs.  Perez  and  Barragan  were  associated  in  com- 
mitting the  offense  charged  in  the  Indictment. 

Mrs.  Perez  testified  in  her  defense.  She  stated  that  she 
drove  to  Nogales  to  attend  a  wedding  (TR-201),  but  only 
attended  the  wedding  dance  (TR-202).  She  did  not  remem- 
ber the  last  name  of  the  woman  who  had  invited  her  to  her 
wedding  (TR-201).  When  asked  if  she  knew  Barragan  be- 
fore she  saw  him  at  the  wedding  dance  she  answered,  "I'  was 
acquainted  with  him  but  not  for  a  long  time.  I  hadn't  known 
him."  (TR-222,  lines  8  through  21).  She  was  at  the  El 
Cubano  Bar  and  Lasita  with  Barragan  (TR-224,  225).    Bar- 
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ragan  never  sat  behind  the  driver's  seat  (TR-237).  She  fur- 
ther testified  that  it  was  a  cold  night  (TR-235),  but  that 
Barragan  took  his  coat  off  and  hung  it  on  a  hook  in  the  car 
(TR-214),  where  it  was  when  he  got  out  of  the  car  at  Mile 
Post  14  (TR-215).  When  asked  if  she  made  any  U-turns 
after  Mr.  Barragan  got  into  her  car,  she  said  no.  (TR-236). 
Barragan  had  no  suitcase  with  him  when  she  picked  him  up 
to  drive  him  to  Phoenix  (TR-235).  The  jury  apparently  be- 
lieved the  testimony  and  found  the  rest  of  her  testimony  un- 
believable. The  Government's  case  was  strengthened  by  the 
testimony  of  Mrs.  Perez  and  the  defendants'  motion  for  a 
judgment  of  acquittal  was  properly  denied. 


VI. 

CONCLUSION 

Mrs.  Perez  and  Barragan  were  stopped  as  part  of  a  law- 
ful border  search  and  arrested  as  a  result  of,  and  only  after, 
evidence  which  they  discarded  had  been  found  without  a  search; 
and  which  evidence  created  probable  cause  for  their  arrest. 


Respectfully  submitted. 


EDWARD  E.  DAVIS 

United  States  Attorney 
For  the  District  of  Arizona 
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ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  ARIZONA 


BRIEF  OF  THE  APPELLANT 


JURISDICTIONAL  STATEMENT 


This  is  an  appeal  from  a  judgment  against  the  United  States 
arising  out  of  the  death  of  Robert  Herrick  Cline,  the  death  al- 
legedly having  occurred  because  of  the  negligence  of  Federal 
Government  employees.   The  action  was  brought  under  the  Federal 
Tort  Claims  Act,  28  U.S.C.  1346.   Judgment  for  the  appellee  was 
entered  on  November  1,  1967,  and  notice  of  appeal  was  filed  on 
December  29,  1967,   The  jurisdiction  of  this  Court  to  rule  upon 


the  appeal  is  found  in  28  U.S.C.  1291. 

1/ 

STATEMENT  OF  THE  CASE" 

Robert  Herrick  Cline  was  drowned  on  September  1,  1965  in 
Reservoir  No.  1  located  within  the  confines  of  the  Navajo  Army 
Depot.   This  Depot,  located  in  Coconino  County,  is  twelve 
miles  west  of  Flagstaff,  Arizona.   The  circumstances  of  his 
death  are  as  follows:   There  was  a  heavy  growth  of  weeds  in 

y 

the  bottom  of  the  small  reservoir  which,  at  the  point  in 

question  here,  was  20  feet  deep;  and  in  August  1965  the  Depot 

hired  the  Magna  Corporation  of  California  to  eradicate  the 

weeds  through  the  use  of  chemicals.   The  small  boat  which  was 

carrying  the  chemical  tanks  capsized,  and  the  tanks  sank  to 

the  bottom  of  the  reservoir.   The  Depot  then  decided  to  employ 

a  diver  to  locate  the  tanks.   The  Provost  Marshal  of  the  Depot 

contacted  the  Sheriff  of  the  County,  who  maintained  a  Search 

3/ 
and  Rescue  Unit,  employed,  among  other  things,   to  recover  the 

victims  of  drownings.   He  advised  that  his  regular  diver  was 

not  available.   However,  he  recommended  Mr,  Cline,  the  man  who 


\_l     The  Statement  of  Facts  follows  the  District  Courtis  state- 
ment in  most  particulars.   However,  where  additional  details 
are  added,  or  differences  appear,  the  record  or  transcript 
citations  will  be  given. 

2/   The  reservoir  is  approximately  six  acres  in  size.   (Harmon 
Dep.  p.  24.) 

3/   The  major  function  of  the  unit  was  to  find  hunters  and 
others  lost  in  the  mountains  or  desert. 


-  2  - 


had  actually  organized  the  scuba  diving  part  of  the  unit  (Tr. 
107,  141).   Of  course,  Cline*s  scuba  diving  was  onlv  an  avocation 
He  made  his  living  working  for  a  newspaper  chain  and  at  the 
time  of  his  death  was  advertising  manager  for  the  classified 
section  of  the  Arizona  Daily  Sun,  of  which  his  father  was  a 
publisher, 

A  Depot  official  contacted  Cline,  who  agreed  to  take  on 
the  job  which  he  estimated  would  take  but  a  few  minutes  (Tr, 
58)  for  a  flat  fee  of  $25,   The  conversation  was  generally 
limited  to  answering  Cline*s  questions  about  the  nature  of  the 
tanks  which  were  to  be  located  (Tr,  27).   The  transaction  was 
handled  by  the  Depot  as  a  contract  and  the  District  Court 
properly  found  that  Cline  was  an  independent  contractor,  not 
a  servant  or  employee. 

The  diving  operation  was  originally  scheduled  for 
August  31,  1965,  but  Cline  for  personal  reasons  rescheduled 
it  for  the  next  day,  and  arrived  on  September  1  at  2:00  p.m, 
accompanied  by  his  wife  and  two  children.   There  were  also  a 
number  of  Depot  employees  on  hand  to  watch  the  proceedings 
(such  an  aquatic  operation  apparently  being  a  rather  novel 
event,  Tr,  93),   The  Depot  did  not  have  any  diving  equipment 
and  Cline  borrowed  a  wet  suit,  two  oxygen  tanks,  a  face  mask 
and  other  equipment  from  the  Sheriff.   Mr,  Patterson,  the 
senior  Depot  employee  involved  in  this  project,  instructed  the 
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foreman  of  the  plumbing  maintenance  section,  Mr.  Teninty,  to 
have  men  available  to  help  Cline,  and  to  provide  the  equipment 
necessary,  and,  in  particular,  a  life  line  (Tr.  28,  32).   The 
life  line  originally  furnished  was  too  heavy  in  Cline*s  judg- 
ment and  he  asked  for  a  lighter  line  which  was  furnished.   (Tr. 
35,  Teninty  Dep.  p.  7,  Harmon  Dep.  p.  15.)   The  length  of  the 
line  was  not  established  with  certainty.   The  witness  handling 
the  rope  was  McKissick  who  estimated  its  length  at  50  feet  (Tr. 

61). 

The  Depot's  assistance  to  Cline  in  the  venture  consisted 
of  providing  two  row  boats  which  were  lashed  together  to  make 
up  a  landing  platform  from  which  Cline  could  operate.   One  boat 
was  12  feet  and  the  other  14  feet  long  and  the  longer  boat  had 
an  outboard  motor.   (Harmon  Dep.  pp.  12-13.)   A  photograph  of 
the  platform  is  in  evidence  as  Plaintiffs'  Exhibit  2C.   The 
Depot  furnished  an  anchor  which  was  made  out  of  a  piece  of  4" 
lead  pipe,  14  inches  long,  and  filled  with  lead.   (Tr.  72, 
Teninty  Dep.  p.  12.) 


4/   But  see  Tr.  99,  Giles  Dep.  p.  6,  Teninty  Dep.  p.  7.   One 
Ttem  of  significance  but  inconclusive  proof  relates  to  the  oxygen 
tanks  which  Cline  borrowed  from  the  Sheriff.   The  Sheriff  stated 
that  tests  before  the  dives  indicated  a  supply  of  40  to  45 
minutes.   (Tr.  120-123.)   However,  see  Bosley  Tr.  145-147.   Cline 
himself,  according  to  McKissick,  stated  after  his  first  dive 
that  he  had  only  five  or  six  minutes  of  air  left,  Tr.  102,  and 
that  when  he  came  up  the  third  and  last  time  he  told  Giles  he 
was  out  of  air  and  in  trouble  (Giles  Dep.  p.  9).   However,  the 
witnesses  agreed  that  bubbles  came  up  for  10  to  20  minutes, 
establishing  that  the  tank  had  an  air  supply.   (Tr.  11,  Harmon 
Dep.  p.  39.) 
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The  platform  was  operated  by  Earl  McKissick,  Depot 
employee,  a  plumber  and  steamfitter  by  trade,  employed  as  a 
water  plant  operator,  who  was  experienced  in  handling  motor 
boats  (Tr.  74).   Also  on  the  platform  was  Billy  Giles,  the 
employee  of  the  Magna  Company  who  had  been  present  when  the 
Magna  tanks  were  lost. 

McKissick  maneuvered  the  platform  to  the  general  area 
where  the  tanks  were  thought  to  be  located,  marked  by  a  plastic 
bottle.   There  was  a  wind  blowing.   Cline  had  dressed  in  his 
wet  suit  and  while  on  the  platform  adjusted  the  oxygen  tank 
and  then  made  two  brief  semi-circular  passes  in  the  area,  re- 
turning to  the  platform  each  time  to  rest.   After  the  second 
pass  Cline  put  on  an  extra  set  of  weights,  and,  upon  inquiry 
by  Cline,  stated  that  he  could  get  out  of  the  weights  by  simply 
pulling  a  release.   (Giles  Dep.  pp.  7-8.)   Despite  Patterson's 
statement  to  Cline  that  by  Government  regulation  he  had  to 

y 

wear  a  life  line  (Tr.  60)   Cline  rejected  its  use  although  at 
one  point  it  appeared  that  he  was  readv  to  slip  it  on.   (Tr. 

y 

77,  81,  86,  Giles  Dep.  pp.  8,  16-17,  Olson  Dep.  pp.  14,  24.) 
According  to  McKissick,  Cline  stated  that  he  wanted  to  be  free 
of  the  rope  while  looking  for  the  tanks,  and  would  use  the  rope 


5/   In  fact,  there  was  no  such  regulation.   Patterson  apparently 
assumed  that  the  practice  he  was  familiar  with  was  regulatory. 
(Tr.  32,  33.) 

6/  Whether  Cline  used  the  life  line  at  all  is  not  certain,  but 
Immaterial  since  he  did  not  use  it  on  the  fatal  dive. 
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once  he  had  found  them  and  started  the  work  of  salvage  (Tr.  86, 

Olson  Dep.  p.  14)  and  McKissick  assumed  that  Cline  knew  what  he 

was  doing.   (Tr.  105.)   On  the  third  dive  Cline  made  a  fish-hook 

turn  but  shortly  returned  to  the  surface  25  to  30  feet  from  the 

platform,  and  in  trouble.   (Tr.  11,  Giles  Dep.  p.  9,  Olson  Dep. 

p.  16.)   Giles  dove  into  the  water  and  swam  to  Cline  and 

attempted  to  hold  him  up.   McKissick  brought  the  platform  to 

within  10  to  15  feet  of  the  two  men  floundering  in  the  water, 

and  when  nearby  threw  the  safety  line  to  them  but  the  wind 

interfered.   (Tr,  52,  Harmon  Dep.  35,  Olson  said  25  feet,  Dep.  21 

He  tried  again  this  time  throwing  his  own  life  jacket,  but  again 

the  wind  interfered.   McKissick,  while  Giles  continued  to 

struggle  with  Cline,  brought  the  platform  over  to  the  men  but 

7/ 
not  in  time.   Both  men  sank,  and  when  Giles  came  to  the  surface 

completely  exhausted  and  alone  he  clung  to  the  boat  and  later 

was  taken  to  shore  and  given  artificial  respiration  and  then 

taken  to  a  hospital.   The  rescue  operation,  prior  to  Cline's 

final  submersion  lasted  perhaps  five  or  ten  minutes.   (Harmon 

8/ 
Dep.  p.  28. y 


IJ      A  detailed  account  of  the  rescue  efforts  is  set  forth  herein 
at  pages  28-34. 

8/   Aragon  said  "not  too  long"  Dep.  p.  14.   Tenintv  said  "it 
seemed  like  quite  a  little  while"  Dep.  p.  18.   The  Court's 
statement  (R.  221)  that  Giles  released  Cline  "to  save  him- 
self", and  that  thereupon  Cline  "adjusted  his  mask,  inserted 

(continued  on  page  6A) 
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8/   (continuation) 

FTis  mouthpiece  and  sank"  is  without  credible  support.  The 
only  witness  who  could  possibly  know  Giles*  motivations  was 
Giles  himself.  Giles  testified  that  Cline  was  frantic  and 
kept  taking  him  under,  and  that  the  "last  thing  I  remember 
they  just  hung  me  over  the  side  of  the  boat.  .  .  and  took  me 
ashore."  (Giles  Dep.  pp.  9,  11-12).  Giles  was  then  given 
artificial  respiration,  and  taken  to  a  hospital. 

Insofar  as  the  unfortunate  Cline  is  concerned,  other 
witnesses  observed  him  dragging  Giles  under  (Aragon  Dep.  p. 
12,  Olson  Dep.  p.  22)  and  the  statement  by  the  District  Court 
implying  that  Cline  matter-of-fact ly  went  to  his  death,  after 
adjusting  his  mask  is  negated  by  the  evidence,  and  by  common 
sense.   If  Cline  was   so  poised  why  didn't  he  release  his 
weights  --  why  didn't  he  swim  to  the  boat  --  why  did  he 
struggle  with  his  rescuer? 
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Cline*s  wife  and  children  were  watching  from  the  shore, 
and  Mrs.  Cline  was  pleading  with  the  onlookers  to  go  to  her 
husband's  rescue.   Mr.  Patterson  entered  the  water  and  swam 
to  the  point  where  Cline  had  submerged  but  because  of  cold  and 
exhaustion  could  not  effect  a  rescue.   Subsequently,  four  other 
men  including  McKissick,  employees  of  the  Depot,  plunged  into 
the  cold  water  and  tried  diving  for  Cline  but  were  unable  to 
reach  him  because  of  the  cold  and  the  weeds,   Cline*s  bodv  was 
recovered  several  hours  later  by  dragging.   Cline' s  widow,  and 
Cline's  father,  the  guardian  of  Cline's  two  children,  filed 
suit  against  the  United  States  contending  that  the  Government 
had  been  negligent  in  conducting  the  diving  operation,  and  that 
the  Government's  negligence  was  responsible  for  his  death.   The 
Government  contended  that  there  was  no  negligence  on  its  part 
and  that  in^all  events  Cline  had  been  guilty  of  contributory 
negligence.   The  District  Court  found  for  the  plaintiffs  and 
awarded  them  a  total  of  $389,390.15.   This  appeal  followed. 

STATUTES  INVOLVED 

The  Federal  Tort  Claims  Act  (28  U.S.C.  1346)  provides,  in 
part: 

.  .  .  the  district  courts  .  .  .  shall  have 
exclusive  jurisdiction  of  civil  actions  on 
claims  against  the  United  States,  for  money 
damages  .  .  .  for  .  .  .  personal  injury  or 
death  caused  by  the  negligent  or  wrongful 
act  or  omission  of  any  employee  of  the 
Government  while  acting  within  the  scope  of 
his  office  or  employment,  under  circumstances 
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where  the  United  States,  if  a  private 
person,  would  be  liable  to  the  claimant 
in  accordance  with  the  law  of  the  place 
where  the  act  or  omission  occurred. 

Also  see  28  II.S.C.  2674. 

SPECIFICATION  0^  ERROR 

1,  The  District  Court  in  finding  that  Cline  was  an 
amateur  scuba  diver,  and  that  the  Depot  was  negligent  in  pro- 
viding men  and  equipment  to  help  Cline,  and  that  this  nef^ligence 
caused  Cline's  death. 

2,  The  District  Court  erred  in  finding  that  the  Depot  was 
negligent  in  attempting  the  rescue. 

3.  The  District  Court  erred  in  finding  that  Cline  was  not 
negligent  in  the  conduct  of  the  maneuvers. 

4.  The  District  Court's  award  was  excessive,  and  its  find- 
ings re  damage  do  not  comply  with  Rule  52(a),  F.R.C.P. 

ARGUMENT 
Preliminary  Statement 
The  Court  has  made  findings  concerning  liability,  which, 
if  supported  by  the  record,  would  make  this  appeal  an  exercise 
in  futility.   But  although  appellant  recognizes  the  burden 
placed  upon  it  by  Rule  52,  F.R.C.P.  it  is  convinced  that  a 
careful  analysis  of  the  record  will  disclose  that  Mr.  Cline *s 
death  was  not  due  to  Government  negligence  but  to  his  own 
failure  to  adhere  to  fundamental  scuba  diving  safety  rules, 
or,  in  the  alternative,  that  his  death  was  an  accident  for  which 
there  is  no  responsibility. 
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The  Court  found  liabilitv  based  upon  (1)  failure  of  the 
Depot  to  provide  safe  equipment  and  competent  personnel  and 
(2)  failure  of  the  Depot  personnel  as  Good  Samaritans  to  adopt 
reasonably  careful  rescue  tactics  and  (3)  failure  of  the  Depot 
personnel  to  exercise  without  negligence  the  "last  clear  chance" 
to  save  Mr.  Cline. 

At  the  outset  we  should  observe  that  these  three  concepts 
cannot  all  apply.    Under  the  Good  Samaritan  doctrine  it  is 
assumed  that  the  rescuer  is  a  "volunteer",  and  in  such  a  case 
he  owes  no  duty  to  the  one  in  trouble  to  provide  adequate 
equipment  or  personnel.   He  is  only  obliged  to  use  the  materials 
at  hand  in  a  reasonably  careful  manner.   Since  the  Court  has 
found  that  the  Depot  neglected  its  duty  to  supply  competent 
personnel  and  adequate  equipment,  acts  and  omissions  which  re- 
sulted in  Cline* s  death,  there  was  no  reason  for  the  Court  to 
find  liability  under  the  Good  Samaritan  doctrine,  other  than 
as  a  hedge  against  the  rejection  by  a  higher  court  of  the  find- 
ings of  incompetent  personnel  and  inadequate  equipment. 

Also  the  "last  clear  chance"  doctrine  assumes  that  a 
person's  own  negligence  has  placed  him  in  danger  from  which, 
despite  that  negligence,  he  can  be  extricated  by  reasonably 
careful  conduct  on  the  part  of  another.   Here  too,  the  rescuer's 


9/   The  Court  stated  that  liability  was  established  "on  any 
one  or  all  three  bases".   (R.  230^) 
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onlv  responsibility  is  to  use  the  equipment  at  hand  in  a 

10/ 
reasonable  manner,  considering  all  the  circumstances.    The 

District  Court  expressly  found  that  Cline  was  not  guiltv  of 
any  negligence,  so  again  we  have  an  apparent  hedge  against 
the  possibility  of  a  higher  court  finding  contributory  negli- 
gence.  The  District  Court's  rulings,  of  course,  increase  the 
appellant's  burden,  but  as  we  expect  to  demonstrate,  the 
burden  is  not  insuperable. 

With  this  preface,  let  us  examine  the  findings  in  some 
depth. 

I 

The   Finding   that   the   Depot's   Negligence   Caused 
Cline's   Death    is   Clearly  Erroneous. 

The   District   Court   has    found   that   Cline   was    an    inexperi- 
enced diver,    that  his   operation  was   supervised   and  controlled 
by   the   Depot,    that   the   Depot    furnished   faulty  equipment   and 
incompetent   tenders    to   assist   him,    and   that   the    Depot's   negli- 
gence  in   these   respects  brought   about   Cline's   tragic  end.      We 
shall   discuss   these   various    conclusions    in   the   order   stated. 

A.      Cline   was   not   an   amateur,    inexperienced   diver, 
whose    operation   the   Depot   undertook    to   supervise 
and   control. 

The   Court    found    (1)    that   the   Depot    did  not   make   a   thorough 

inquiry   into  Cline's   qualifications,    and    (2)    that   Cline   was 


10/   The   cases   involving  the   Gopd   Samaritan   and  Last   Clear  Chance 
^ctrines   are  noted   infra,   pages  25-27. 
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neither  expert  nor  experienced  in  scuba  diving.   (R.  231.) 
This  finding,  to  appreciate  its  intended  significance,  must 
be  considered  with  the  finding  that  "the  Navajo  Depot  retained 
or  assumed  the  direction,  control  and  supervision  of  the  re- 
covery operations*'  (R.  230), 

The  Court  in  its  opinion  does  not  discuss  the  significance 
of  these  findings,  but  we  presume  that  the  Court  is  statinjr 
that  the  Depot  negligently  hired  an  "amateur"  to  do  a  job 
requiring  an  expert,  instructed  the  "amateur"  how  to  carrv  out 
his  function,  and  that  the  drowning  was  caused  by  the  negligence 
of  the  Depot  in  choosing  Cline,  the  "amateur",  the  inference 
being  that  if  Cline  had  been  an  experienced  diver  the  drowning 
would  not  have  occurred.   IVe  also  can  infer  that  it  is  the 
Court's  conclusion  that  since  Cline  was  an  "amateur"  he  was 
not  guilty  of  contributory  negligence  even  though  he  failed  to 
follow  basic  safety  rules  --  since  as  an  "amateur"  he  couldn't 
be  expected  to  know  what  those  rules  were. 

As  we  shall  demonstrate  shortly  the  factual  findings  are 
without  any  credible  support  --  but  first,  let  us  consider  the 
legal  implications  of  these  findings.   They  are  without  anv 
relevance  unless  the  Court  is  impliedly  finding  that  the  Depot 
owed  a  duty  to  Cline  to  determine  whether  he  was  qualified  to 
perform  the  job  at  hand,  that  the  Depot  failed  to  discharge  its 
duty,  and  that  this  failure  was  responsible  in  whole  or  in  part 
for  Cline*s  death. 
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We  are  unaware  of  any  support  for  the  concept  that  the 
Depot  had  a  duty  to  Cline  to  protect  him  from  his  own  incompe- 
tence.  There  was  no  contractual  duty  --  the  essence  of  the 
contract  here  being  merely  that  for  $25  Cline  would  locate 
the  tanks.   This  contract  carried  with  it  an  implied  repre- 
sentation by  Cline  that  he  was  capable  of  doing  the  job,  but 
certainly  the  Depot  did  not  impliedly  agree  that  it  would  be 
responsible  to  him  if  he  lacked  the  expertise  to  do  the  work. 

Cline's  Experience 

With  respect  to  the  facts,  the  appellant  does  not  contend 
that  the  Depot  "thoroughly"  inquired  as  to  Cline's  qualifications 
3y  that  we  mean  that  there  is  no  indication  that  Depot  personnel 
inquired  about  his  training,  his  studies,  his  certificates  or 
the  nature  and  number  of  his  dives.   The  record  does  show  that 
Cline  was  a  known  member  of  the  scuba  diving  unit  of  the  Search 
and  Rescue  squad  of  the  Sheriff's  office  (Harmon  Dep.  pp.  45, 
47)  ,  and  the  record  does  show  that  Cline  was  suggested  by  the 
Sheriff,  and  the  record  does  show  that  in  1962  in  the  same 
reservoir  Cline  had  performed  some  lengthy  under  water  work  for 

the  Depot,  replacing  a  valve  with  the  help  of  a  Depot  employee 

11/ 
named  Gonzalez.  (Tr.  96,  97,  141,  Teninty  Dep.  p.  14.)    With 

il7   The  District  Court  seems  to  stress  this  fact  implying  that 
the  Depot  should  have  made  Gonzalez  available  for  the  tank  re- 
covery (R.  223).   But  Mr.  Patterson  did  not  know  Gonzalez  was  a 
diver.   He  was  a  plumber  and  steamfitter,  who  apparently  was 
able  to  assist  Cline  in  the  valve  repair,  working  under  3*  of 
water.   He  knew  something  about  diving,  since  he  was  suited  for 

(Continued  on  page  13) 
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that  much  established  appellant  fails  to  see  any  significance 
in  the  Depot's  failure  to  inquire  further  into  Cline's  quali- 
fications. 

As  to  Cline's  experience,  the  finding  is  only  supported 
by  the  appellees  in  this  case.   Cline's  father  testified  that 
his  son  was  not  an  experienced  scuba  diver,  although  admitting 
that  his  own  newspaper  published  a  story  to  the  contrary.   The 
newspaper  described  young  Cline  as  an  "experienced  scuba  diver 
who  had  worked  on  many  rescues  in  northern  Arizona  in  recent 
years,"   (Tr.  174,  Dfts.  Exh.  A.)   Furthermore,  the  elder  Cline 
conceded  on  cross-examination  that  he  didn't  have  much  knowledge 
of  young  Cline's  scuba  activities  (Tr.  176).   Cline's  wife 
testified  that  his  experience  was  limited,  and  that  he  had  only 
participated  in  two  search  and  rescue  missions  (Tr.  180-181). 
But  this  testimony  is  completely  rebutted  by  disinterested 
witnesses.   The  Sheriff  testified  that  Cline  represented  himself 
to  be  an  experienced  scuba  diver;  that  he  consulted  Cline  about 
the  qualifications  of  potential  members  of  the  unit,  that  he  had 
the  longest  period  of  service  of  any  one  in  the  unit,  having 
organized  the  unit  about  eight  years  before,  and  that  he  had 
been  involved  in  15  -  20  rescue  diving  operations  (Tr.  107-110, 


11/  (continuation) 

IKe   occasion.   However,  there  is  no  evidence  that  the  presence 

of  Gonzalez  would  have  averted  the  tragedy.   And  since  Cline 

knew  about  Gonzalez,  he  should  have  asked  for  his  help  if  he 

regarded  such  help  necessary.   (Tr.  61,  96-97,  Teninty  Dep.  pp. 

4-6). 
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119).      Mr.    Shoemaker,    a   friend   of  Cline's    and  member   of   the 
rescue   unit,    testified  that   Cline  had   told  him  that  he   was    a 
qualified   diver   and  has   received   training    (Tr.    244).      Bradv, 
captain   of   the   rescue   unit,    testified   that   he   considered   Cline 
to  be   a  competent   diver    (Dep.    px) *    4-6).      In   the    face   of  the 
testimony   of  witnesses  without    any   interest    in    the   outcome    of 
the   case,    and   those  most    likely   to  know  of  Cline's   qualifications, 
and   considering   the   newspaper   account,   we   submit    that    the 
Court's    finding  of   inexperience    is    clearly  erroneous,    and 

n/ 

should  be  disregarded. 

The  Depot's  Control 
Passing  now  to  the  issue  of  control,  it  is  first  essential 
that  the  relationship  of  the  parties  be  established,  for  that 
relationship  will  of  itself  be  indicative  of  the  measure  of  con- 
trol which  existed.   The  District  Court  found  that  Cline  was  an 
independent  contractor,  and  this  most  assuredly  was  the  case 
(R.  232).   It  is  axiomatic  that  an  independent  contractor  is 
responsible  for  his  own  safety,  and  cannot  recover  damages 
ordinarily  for  injuries  suffered  in  the  performance  of  his 
contract.   Dixon  v.  United  States.  296  F.  2d  556  (C.A.  8,  1961); 
Arizona  Binghampton  Copper  Co.  v.  Dickson,  195  P.  538  (Ariz., 


12/  Cline's  competence  as  a  swimmer  was  not  challenged  (Tr. 
175,  Olson  Dep.  p.  19). 
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1921);  Gulf  Oil  Corp.  v.  Bivins>  276  F.  2d  753  (C.A.  5,  1960), 

cert.  den.  364  U.S.  835.   Similarly,  a  landlord  is  not  responsibl 

for  injuries  to  an  invitee  caused  by  dangers  which  are  readily 

apparent.   He  is  only  liable  for  failing  to  warn  of  latent  or 

hidden  dangers.   Clinton  Foods,  Inc.  v.  Youngs,  266  F.  2d  116 

(C.A.  8,  1959);  United  States  v.  Trubow,  214  F.  2d  192  (C.A.  9, 

1954).   However,  where  an  employer  retains  control  over  some 

aspect  of  the  contract  work  he  is  liable  for  injuries  sustained 

as  the  result  of  negligence  in  exercising  such  control,   Welker 

V.  Kennecott  Copper  Co.,  403  P.  2d  330  (Ariz.,  196^). 

In  the  instant  case  the  undenied  facts  are  that  the  Depot 

13/ 
personnel  were  not  familiar  with  scuba  diving  and  the  hazards 

connected  therewith,  whereas  Cline  was.   The  further  fact  is 

that  the  Depot  personnel  had  no  diving  equipment  and  made  no 

effort  to  control  the  diving  operation  other  than  to  advise 

Cline  that  he  should  wear  a  safety  line,  Mr.  Patterson,  senior 

representative  of  the  Depot,  being  under  the  mistaken  impression 

that  this  was  a  regulation.   (Tr.  32,  33,  36,  37,  58,  60,  129, 

131,  Harmon  Dep.  p.  14,  Olson  Dep.  pp.  10,  11.)   Giles  was  not 

a  Government  employee,  and  was  in  the  platform  for  the  sole 

purpose  of  helping  find  the  tanks,  and  advise  concerning  their 

salvage. 


13/  Patterson  had  had  some  experience  with  repair  of  wharfs, 
Bumper  and  fender  logs.   (Tr.  32.0 
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McKissick  was  a  Depot  employee  familiar  with  handling;  of 
small  boats.   Neither  Giles  nor  McKissick  had  any  knowledge  of 
scuba  diving,  and  the  only  suggestion  made  by  either  to  Cline 
was  to  repeat  earlier  instructions  that  he  wear  the  safety  line, 
a  suggestion  which  was  rejected.   (Tr.  74,  81,  82,  90,  100,  101.) 
In  short,  Cline  was  hired  as  an  expert,  and  was  given  a  com- 
pletely free  hand.   In  the  simple  language  of  McKissick,  "T 
thought  he  knowed  what  he  was  doing."   (Tr.  82.)   And  if  the 

Depot  was  in  control,  then  it  appears  that  Cline  refused  to 

14/ 
follow  directions,  and  that  this  refusal  cost  him  his  life. 


14/  The  District  Court  seems  to  assume  that  the  Depot  was  under 
some  legal  obligation  to  be  familiar  with  and  to  apply  the  safety 
rules  with  regard  to  scuba  diving  as  stated  by  the  Navy  Diving 
Manual,  and  to  be  informed  about  the  water  rescue  measures  sug- 
gested in  the  American  Red  Cross  Manual.   The  rule  is'  that 
employers  (and  landowners)  must  take  whatever  precautions  are 
reasonably  required  to  protect  invitees.   They  are  not  insurers. 
Dixon  v.  United  States,  supra,  Montgomery  Ward  v.  Lamberson,  144 
F.  2d  97  CCA.  9,  1944).   We~don»t  believe  it  is  realistic  to 
hold  that  Depot  personnel  in  Arizona  should  be  versed  in  Navv 


the  problems  connected  with  scuba  diving.   The  Depot  plainly  was 
dependent  on  Cline's  expertise;  and  it  is  a  reasonable  conclusion 
from  the  record  that  only  Cline  could  be  expected  to  know  the 
basic  safety  rules  of  scuba  diving. 
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B.   The  Depot  was  not  negligent  in  furnishing 
men  and  equipment  to  assist  Cline« 

The  District  Court  has  found  that  the  novernment  was 

negligent  in  the  following  particulars:   (R.  232.) 

1.  In  supplying  an  inadequate  unsafe  platform. 

2.  In  supplying  an  inadequate  safety  line  and  life 
jackets. 

3.  In  failing  to  supply  a  ring  buoy  or  a  knotted  or 
weighted  safety  line. 

4.  In  supplying  an  inadequate  motor  for  the  platform. 

5.  In  supplying  incompetent  tenders, 

6.  In  failing  to  follow  reasonable  rescue  measures. 
These  acts  of  negligence  are  presumably  the  basis  for  the 

Court's  finding  of  liability  --  although  the  Court  has  not 
explicitly  detailed  the  single  act  or  omission  on  which  it  pegs 
liability.   Therefore,  defendant  must  examine  each  of  the  fact 
findings. 

The  Equipment 
The  Court's  findings  with  regard  to  the  equipment  might 
be  defensible  if  this  accident  had  happened  on  the  high  seas, 
and  the  ship  was  not  equipped  with  customary  life  saving  equip- 
ment.  There  are  many  cases  in  which  the  courts  have  held  ship's 
personnel  to  a  high  degree  of  skill  in  effecting  rescue  operation 
And  the  District  Court  appears  to  have  placed  some  reliance  on 
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these  cases,  having  cited  Kirincich  v.  Standard  Dredging  Co., 
112  F.  2d  163  (C.A.  3,  1940). 

But  this  diving  operation  did  not  take  place  on  the  high 
seas,  where  expertise  by  ship  personnel  is  obligatorv.   It 
took  place  in  Arizona,  near  Flagstaff,  and  specifically  in  what 
would  normally  be  called  a  large  pond.   The  Depot  people  in- 
volved were  not  knowledgeable  about  scuba  diving.   Cline  was 
the  only  one  present  who  was  familiar  with  the  equipment  and 
the  hazards.   Cline  saw  the  equipment  being  offered,  and  only 
made  one  complaint.   He  said  that  the  first  safety  line  pro- 
vided was  too  big  or  too  rough,  and  the  Depot  then  supplied 


15/  See  fn.  23  infra  p.  37.  In  the  Kirincich  case  the  Court 
Quoted  from  Harris  v.  Penn.  Ry.  Co.",  50  F.  2d  866,  867  (C.A. 
4,  1930)  as  follows: 

There  is  no  other  peaceful  pursuit  in  which  the 
dominion  of  the  superior  is  so  absolute  and  the 
dependence  of  the  subordinate  so  complete  as  in 
that  of  a  sailor  upon  a  vessel  at  sea.  .  .   If 
he  is  taken  sick  or  is  injured  on  board  ship,  or 
is  cast  into  the  sea  by  the  violence  of  the' 
elements  or  by  misfortune  or  negligent  conduct, 
he  is  completely  dependent  for  care  and  safety 
upon  such  succor  as  may  be  given  by  the  members 
of  the  crew.   By  reason  of  these  conditions,  the 
maritime  law  extends  to  mariners  a  protection 
greater  than  is  afforded  by  the  general  rules  of 
common  law  to  those  employed  in  service  upon  the 
land.   From  time  immemorial  seamen  have  been 
called  the  "wards  of  admiralty";  and  in  this 
country  as  elsewhere  the  legislature  has  enacted 
an  elaborate  system  of  legislation  for  their 
protection. 
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another  line.   But  the  motor,  the  platform,  the  life  jackets 

were  there  for  him  to  judge  and  if  thev  were  inadequate  or 

presented  any  hazard  --  he  was  the  only  one  who  could  have 

pointed  this  out.   If  he  voiced  no  concern  it  must  be  assumed 

that  he  was  willing  to  take  whatever  risk  existed.   And  he 

made  no  objection  with  good  reason.   There  was,  in  fact, 

nothing,  wrong  with  the  equipment. 

The  Platform 

First,  let  us  take  stock  of  the  platform.   It  is  used  as 

a  base  from  which  the  diver  operates.   He  departs  from  it, 

returns  to  it,  rests  in  it,  and  it  contains  whatever  equipment 

and  personnel  he  may  need.   A  platform  may  or  mav  not  be 

maneuverable.   It  may  be  a  pier,  a  float,  or  a  large  ship  -- 

16/ 
or  a  small  vessel.    There  is  nothing  in  the  record  to  sugaest 

that  one  is  negligent  if  one  selects  a  platform  which  is  not 

capable  of  easy  maneuverability.   It  may  not  move  at  all. 

And  it  is  not  normally  expected  that  a  platform  will  be  used 

to  pick  up  divers.   The  diver  goes  to  the  platform,  and  not 

the  platform  to  the  diver.   The  platform  used  here  (see  Plf. 

Exh.  2C)  was  sufficient  for  normal  purposes.   It  took  the  diver 


16/  The  only  evidence  in  the  record  relating  to  the  make-up  of 
"platform  is  found  in  the  Navy  Diving  Manual  which  lists  repair 
ships,  salvage  vessels,  submarine  rescue  ships,  diving  barges  or 
floats,  shore  based  diving  units,  or  "suitable  small  craft". 
Plf.  Exh.  14,  p.  86. 
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to  the  area  to  be  searched.   It  gave  him  a  place  to  rest,  and 
housed  his  equipment.   Although  cumhersome  and  difficult  to 
turn  (Tr.  75),  it  was  maneuverable  despite  the  wind  for  twice 
it  approached  Cline  in  the  abortive  rescue  effort,  and  on  the 
third  run  it  picked  up  Giles.   If  there  was  a  problem,  then, 
it  was  not  with  the  platform. 

Ml 

The  motor  was  an  (4,  7  or  9  horsepower)  Hvinrude,   was 
capable  of  pushing  the  platform  to  the  area  to  be  searched, 
and  to  propel  the  platform  during  the  rescue  efforts.   The 
fact  is  that  in  the  space  of  a  few  minutes  (Marshall  Tr.  12) 
McKissick  brought  the  platform  on  one  or  more  occasions  to  the 
critical  area,  although  on  each  occasion  he  had  to  stop  the 
notor,  make  his  throw,  then  re-start  the  motor,  and  maneuver 
the  boats  back  into  position  for  another  attempt.   And,  as  we 
shall  point  out  later  (pp. 38-39),  the  diver's  safety  is  not 
dependent  upon  the  platform  but  upon  other  factors. 

The  Safety  Line 

With  respect  to  the  inadequacy  of  the  safety  line,  we 
conclude  that  the  findings  in  subparagraphs d  and  e  (R.  232) 
must  be  read  together: 

d.  The  emergency  equipment  provided  by  the 
contractee  (the  safety  line  and  life  iackets) 
were  inadequate, 

e.  No  ring  buoy,  nor  weighted  nor  knotted 
safety  lines  were  provided  by  the  contractee. 


12/  Teninty  Dep.  p.  13,  Patterson  Dep.  p.  34,  McKissick  Dep. 
p.  74. 
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We  construe  this  to  mean  that  the  Depot  had  a  duty  to 
furnish  a  weighted  or  knotted  safety  line  or  a  ring  buov.   The 
Court  no  doubt  has  concluded  that  had  the  safetv  line  furnished 
by  the  Depot  been  weighted  McKissick  would  have  had  better 
luck  throwing  it  to  the  two  men  in  the  water.   This  is  un- 
deniable (although  a  weighted  line  might  have  struck  f\nd   dnzed 
one  of  the  men),  but  we  believe  that  the  Court  has  overlooked 
the  fact  that  a  safety  line  in  a  diving  operation  is  not  in- 
tended to  be  thrown  to  a  diver.   He  is  supposed  to  tie  it  to  his 
body,  so  that  he  can  be  pulled  to  safety  in  the  event  of  trouble. 
The  Court  is  reallv  saying  that  since  Cline  rejected  the  normal 
use  of  a  safety  line  McKissick  should  have  anticipated  that 
Cline  might  get  into  trouble,  and  should  have  anticipated  that 
he  would  have  a  problem  throwing  the  line  to  Cline  without  a 
weighted  end,  and  should,  therefore,  have  attached  a  weight. 
To  state  the  proposition  is  to  answer  it.   The  only  one  in  the 
operation  who  could  have  foreseen  such  an  emergency  was  Cline  -- 
and  he  said  nothing  about  the  need  for  a  weighted  line. 

Insofar  as  a  ring  buov  is  concerned  there  is  no  evidence 
whatsoever  to  support  the  finding  that  failure  to  furnish  the 
boat  with  a  ring  buoy  was  negligent.   The  only  testimony  was 
that  a  ring  buoy  was  not  provided,  and  that  after  the  accident 
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18/ 
ring  buoys  were  placed  around  the  pond,   (Teninty  Dep.  p.  18TT 

The  fact  is  that  this  pond  was  not  a  swimming  area,  it  was 

filled  with  weeds  and  chemicals,  and  surrounded  by  barbed  wire. 

(Plfs.  Exhs.  2A,  2G.)   It  was  used  for  boating  and  the  Depot 

regulations  in  effect  with  respect  to  water  hazards  required 

19/ 
boaters  to  wear  life  preservers.   (Plfs.  Exh.  2F.]r"  In  view  of 

these  unchallenged  facts  certainly  ring  buoys  were  unnecessary. 
The  question  remains  as  to  whether  the  employment  of  a  scuba 
diver  required  a  reasonably  prudent  employer  to  foresee  that  a 
ring  buoy  might  be  necessary. 

Again  we  reiterate  at  the  risk  of  tedium  that  this 
accident  occurred  in  dry  country  where  there  is  little  sophisti- 
cation about  scuba  diving  and  its  hazards,  and  if  any  one  could 


18/  In  view  of  the  facts,  appellant  is  at  a  loss  to  understand 
wFy  the  Depot  placed  the  buoys  there.   But  we  can  surmise  that 
fearful  management,  mindful  of  the  insinuations  of  counsel  in 
this  case,  out  of  sheer  nerves,  ordered  the  buoys. 

19/  We  believe  that  the  Court's  finding  re  the  weighted  line  is 
Ea'sed  upon  its  examination  of  Plaintiffs*  Exhibit  15,  the 
American  Red  Cross  Manual,  in  which  a  knotted  life  line  is 
shown  on  page  191.   This  line  is  thrown  from  the  shore  and  has 
a  range  of  35-40  feet,  see  page  39.   It  is  evident  that  such  a 
safety  line  is  a  substitute  for  a  ring  buoy  --  an  article  which 
is  standard  equipment  for  pools  and  bathing  beaches,  and  is  also 
carried  by  sea  going  vessels.   (See  page  40.)   With  respect  to 
this  article  it  is  stated  "The  ring  buoy  now  in  use,  other  than 
on  ships,  is  distinctly  a  throwing  apparatus  and  requires  a 
special  technique  and  skill  for  successful  use."   It  is  most 
effective  between  45-60  feet.   (Page  92.) 
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or  should  have  foreseen  the  need  ^or  a  ring  buov  it  was  Cline 
himself.   A  property  owner  has  no  duty  to  foresee  and  provide 
for  every  contingency  of  which  the  mind  of  man  can  conceive. 
He  is  only  expected  to  provide  for  such  hazards  as  can  reason- 
ably be  anticipated.   On  this  pond  who  could  anticipate  that 
the  diver  would  not  use  a  safety  line  provided;  that  a  wind 
would  interfere  with  the  throwing  of  a  rope  and  a  life  preserver 
to  a  diver;  that  an  experienced  diver  with  air  in  the  tank  would 
sink  to  his  death  with  no  effort  to  swim  to  safety  etc.  etc. 

Furthermore,  we  believe  it  to  be  mere  conjecture  that 
Cline  would  have  been  saved  had  a  ring  buoy  or  knotted  rope 
been  available.   Giles  was  not  only  struggling  to  save  Cline  -- 
he  was  struggling  to  save  himself.   He  may  or  he  mav  not  have 
been  able  to  grab  a  rope  or  ring  buoy,  had  one  been  placed 
within  his  immediate  grasp.   The  fact  is  that  the  safetv  rope 
did  fall  close  to  him,  but  he  couldn't  disengage  himself  from 
Cline  in  time  to  grab  it.   And  as  the  Court  has  noted  McKissick 
threw  in  his  own  life  preserver  --  but  Ciles  never  was  able  to 
reach  that  --  didn't,  in  fact,  even  know  that  it  had  been  thrown. 
(Giles  Dep.,  p.  20.)   Finally,  assuming  that  a  rope  had  reached 
and  been  grasped  by  Giles  --  what  assurance  is  there  that  this 
would  have  saved  Cline?   Cline  was  in  a  panic,  and  Giles  was 
exhausted.   A  rope  or  buoy  in  the  hands  of  Giles  wouldn't  have 
prevented  either  or  both  of  them  from  submerging. 
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The  "Tenders" 
There  is  no  contention  that  either  McKissick  or  ^iles  was 
skilled  or  even  semi-skilled  in  the  art  of  tendin.«?  to  the  needs 
of  divers.   McKissick  took  care  of  the  water  plant  at  tlie  Depot, 
and  Giles  was  a  salesman  for  the  ''lagna  Company.   But  Cline  knew 
this.   No  one  made  any  representation  to  him  that  the  two  men 
were  skilled  tenders.   McKissick  went  along  to  maneuver  the 
platform.   Giles  was  there  to  help  locate  the  tanks,  and  to 
give  advice  as  to  their  handling  once  found.   Again,  since  onlv 
Cline  had  the  experience  necessary  to  determine  the  nualifi cations 
of  a  tender,  it  was  up  to  him  to  assert  his  needs,  or  to  be 
deemed  to  have  acquiesced  in  the  risk. 
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However,  there  is  no  evidence  or  anv  suggestion  by  the 
Court  that  either  the  equipment  or  the  tenders  caused  Cline 
any  trouble  until  the  tragic  moment  when  he  rose  to  the  surface 
calling  for  help,  and  the  rescue  efforts  commenced.   Then  the 
question  arises  as  to  whether  inadequate  equipment  or  in- 
experienced tenders,  or  both,  caused  his  death.   Although  the 
District  Court  has  not  given  a  very  strong  indication  of  the 
specific  acts  or  omissions  which  it  believed  responsible  for 
the  accidental  drowning,  it  seems  verv  clear  that  the  negligence, 
if  any,  occurred  during  the  rescue  efforts,  and  defendant 
accordingly  surmises  that  the  findings  of  the  District  Court 
relating  to  the  rescue  effort  are  the  really  significant  find- 
ings.  The  Court  found  (R.  233): 

In  the  attempt  at  rescue  the  Depot  was  negligent 
in 

a.  That  McKissick  failed  to  maneuver  the  plat- 
form so  that  it  approached  Cline  from  the 
windward  side. 

b.  That  the  Armv  failed  to  provide  a  ring  buoy, 
an  adequate  safety  line  or  other  adequate 
life  saving  equipment. 

First,  it  should  be  noted  that  the  specificity  concerns  (1)  the 
alleged  active  negligence  of  McKissick  in  maneuvering  the  plat- 
form, and  (2)  the  negative  act  of  negligence  or  omission  in 
failing  to  furnish  the  "tenders"  with  a  ring  buoy  or  an  adequate 
safety  line  (meaning  a  weighted  line).   With  these  observations 
in  mind,  let  us  now  consider  in  detail  the  rescue  effort. 
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II 

The  Rescue  Operation  Was  Not  Negligently  PerFormed 

The  Ring  Buoy 

The  District  Court's  finding  that  a  rin^  buov  or  "adenuate" 
safety  line  should  have  been  provided  has  already  been  considered. 
However,  we  should  point  out  that  this  omission  is  not  relevant 
to  either  the  Good  Samaritan  or  Last  C]ear  Chance  doctrine 
relied  upon  by  the  District  Court.   For  under  both  doctrines 
the  rescuer's  liability  only  exists  for  negligent  handling  of 
the  tools  at  hand.   The  Good  Samaritan  is  not  liable  for  failing 
to  provide  proper  equipment  or  for  the  faulty  condition  of  the 
available  equipment,  even  though  its  unsatisfactory  condition 
may  have  been  due  to  the  prior  negligence  of  the  rescuer. 
Anderson  v.  Bingham  ^  Garfield  Rv,  Co,,  214  P.  2d  607  (Utah, 
1950);  Restatement  of  Law  of  Torts,  Section  479(c),  47  Yale  Law 
Journal  704;  Frank  v.  United  States,  250  F.  2d  178  (C.A.  3,  1957), 
cert.  den.  356  U.S.  952;  Owl  Drug  Co.  v.  Crandall,  80  P.  2d  952 
(Ariz.,  1938).   In  other  words,  if  the  Depot  personnel  were 
volunteers  the  condition  of  the  platform,  motor,  safetv  line, 
lack  of  ring  buoys,  etc.  was  of  no  legal  significance.   The 
liability  would  only  exist  for  negligent  handling  of  such  equip- 
ment as  was  available. 

The  same  principle  applies  to  the  Last  Clear  Chance 
doctrine.   See  the  Restatement  of  Law,  Torts,  Section  479: 
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A  plaintiff  who  has   nejrligentlv   subjected 
himself   to   a   risk    of  harm    from   defenrlants    sub- 
sequent  negligence   mav   recover    for  harm   caused 
thereby   if,    immediately  preceding   the   harm,    .    , 
the    defendant    is    negligent    in    failing    to   utilize 
with    reasonable   care    and   competence   his    then 
existing   ability   to   avoid   harming   the   plaintiff. 
CEmphasis    supplied. ) 

Thus,    as    under   the    Hood   Samaritan   rule,    if   the    defendant    lacks 

the   means    to  effect   a   rescue    due    to   the    defective   nature    of  his 

equipment,   he   cannot   be   held.      Anderson   v.    Bingham   ^    Harfield 

Ry.    Co.,    214    P.    2d   607    (Utah,    1950).      Also   see    4   Arizona    Law 

Review    72,    77. 

In  all  events  we  can,  in  the  present  posture  of  the  case, 
pass  by  the  Good  Samaritan  doctrine  for  the  Court  has  failed 
to  find  that  as  a  result  of  the  Government's  alleged  negligence 
Cline's  position  was  worsened.   Such  a  finding  is  essential, 
if  the  Good  Samaritan  concept  is  the  basis  of  liability,   Ilni  ted 
States  V.  DeVane,  306  P.  2d  182  (C.A.  5,  1962). 

This  case  is  unlike  United  States  v.  Lawter,  219  F.  2d  559, 
cited  by  the  District  Court,  where  a  helicopter  effecting  a  sea 
rescue  negligently  dropped  the  victim,  causing  her  death.   Prior 
to  the  rescue  effort  she  had  been  standing  in  four  feet  of 
water,  and  in  no  immediate  peril  --  hence,  as  the  Court  noted 
the  attempted  rescue  left  her  in  a  worse  condition  than  she  would 
have  been  in,  had  the  rescue  been  not  attempted. 

Here,  Cline  was  obviously  in  immediate  danger  of  drowning; 
and  without  the  rescue  efforts  there  is  no  evidence  and  no  reason 
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to  believe  he  would  have  been  saved.   The  onlv  persons  who 

could  have  helped  were  on  shore  --  and  their  efforts  did  fail. 

20/ 
In  brief,  what  could  anyone  on  shore  do  that  '^iles  did  not?  — 

Then  the  major  issue  remaining  is  whether  the  failure  of 
'IcKissick  to  approach  Cline  from  the  windward  side  was  the 
negligent  act  which  resulted  in  Cline's  death.   Before  under- 
taking to  examine  this  critical  finding  it  will  be  helpful  to 
review  the  testimony  with  regard  to  the  rescue  efforts.   Although 
in  a  time  of  high  excitement  it  is  improbable  that  witnesses 
will  remember  the  details  exactly  the  same  way,  the  rescue  storv 
can  be  pieced  together  with  reasonable  accuracy. 

There  was  a  wind  blowing  from  south  to  north  which  created 
ripples  or  waves  on  the  water,   (Tr.  47,  54,  Aragon  Dep.  p.  8, 
Olson  Dep.  pp.  11,  12.)   The  wind  was  strong  enough  to  push  the 
boat  downwind  when  the  motor  was  off.   (Tr.  51,  52,  75.)   When 
Giles  surfaced  the  third  time,  in  distress,  he  was  upwind  of  the 
boat.   The  two  men  involved  in  the  action,  McKissick  and  niies 
(not  a  Government  employee),  had  this  to  sav,  paraphrased: 

McKissick 

When  Cline  came  up  he  was  hollering  for  help.   He  was  20-25 
feet  from  the  boat.   Giles  jumped  in  the  water.   I  threw  the 


20^/  The  Court  below  noted  that  McKissick,  Patterson  and  Aragon 
tried  to  rescue  Cline  --  but  it  failed  to  record  that  also  two 
other  Depot  employees,  Schmidt  and  Garcia,  jumped  into  the  water 
and  tried  to  save  Cline.   (Harmon  Dep.  pp.  38-39;  Tr.  12.) 
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safety  line  and  my  own  life  preserver  to  Cline,  but  neither 
reached  him  because  of  the  wind.   Then  I  started  the  motor  on 
the  boat,  after  pulling  up  the  anchor,  and  the  boats  were  slow. 
I  was  told  that  the  safety  line  had  become  tangled  with  the 
propeller.   By  the  time  I  got  the  boat  turned  around  and  headed 
back  to  Cline,  Cline  had  disappeared.   I  proceeded  to  the  spot 
where  there  were  bubbles ,  and  picked  up  Giles.   Then  I  saw 
Patterson  enter  the  water  and  swim  out  from  the  shore.   I  also 
picked  up  Patterson.   I  cut  the  motor  off  when  I  picked  up  Giles 
and  Patterson.   I  took  Giles  and  Patterson  to  the  shore  -- 
picked  up  Aragon,  and  took  him  back  to  the  bubbles.   Then  I  dove 
in.   Then  I  took  the  boat  to  the  shore,  tired  and  hurt,  went  to 
the  chlorination  plant  to  warm  up  --  and  to  the  doctor  the  next 
day  for  an  injury  (never  described).   I  have  had  sleepless  nights 
wondering  about  what  I  should  have  done  that  I  didn't  --  whether 
it  would  have  been  better  to  lump  overboard  also  --  I  don't  know. 
(Tr.  87-96,  98,  104.) 

Giles 
After  the  first  pass  Cline  rested  in  the  boat  for  about 
five  minutes,  said  that  he  was  low  on  air  --  said  he  didn't  want 
to  use  the  other  tank  because  it  was  low  too.   After  his  second 
pass  Cline  returned  to  the  boat  --  said  he  needed  more  weights. 
He  put  the  weights  on  himself  --  said  that  there  was  a  release 
to  enable  him  to  drop  them  off  quickly.   He  re-entered  the  water. 
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came  up  in  a  few  minutes,  25-30  feet  from  the  boat,  said  that 
he  was  out  of  air  --  needed  air.   T  told  McKissick  to  brino  the 
boat  over  --  then  dove  in  and  swam  over  to  Cline.   Cline  was 
frantic  --  kept  fighting  me,  trying  to  stay  up.   T  told  Cline 
to  release  the  weights,  but  Cline  did  not  respond  --  kept  ut^ 
his  struggle.   I  tried  to  release  the  weights  myself  but  Cline 
kept  pulling  me  under,   I  hollered  to  McKissick  to  hurrv  up 
with  the  boat  as  I  couldn't  last  much  longer.   I  also  hollered 
to  the  people  on  the  shore  to  help.   McKissick  hollered  that  the 
rope  was  hung  in  the  propeller. 

After  McKissick  freed  the  propeller  he  brought  the  boat 
"close",  and  then  threw  a  line,  but  it  fell  six  feet  short.   T 
told  Cline  to  let  go,  so  I  could  get  the  rope  but  Cline  hung 
on,  and  by  the  time  I  managed  to  free  myself  the  boat  had 
drifted  away.   I  then  returned  to  hold  Cline  up.   McKissick 
then  brought  the  boat  to  me,  but  by  that  time  Cline  had  gone 
under,   McKissick  took  me  to  shore  --  and  I  was  then  taken  to 
the  base  hospital.   The  over-all  event  may  have  taken  8  to  10 
minutes,   Cline  pulled  me  under  about  3  or  4  times.   (Dep.  pp. 
7-12,  19-23,) 

Witnesses  on  the  shore  varied  these  accounts  in  some 

particulars: 

Patterson 
McKissick,  when  the  emergency  began,  started  the  boat, 
swung  it  around,  and  threw  a  line.   I  am  not  verv  certain  of 
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the    distance   but   estimate    that    the   boat   was    10-15    feet    from   the 
two  men   when   ^1cKissick    threw   the   rope    into   the   wind.      He    started 
the   engine    again,    repeated    the   maneuver   once    or   twice.      The   wind 
blew   the   boat   north.      I    jumped   into   the   water   after   removing 
much   of  mv   clothing  and   swam   out,    took    the    line   to   the    spot   where 
Cline  had   gone    down.      I    didn't   have   enough    slack    in   the    line    to 
dive,    and  the   boat  was    drifting   away.      I    think    the    distance 
between   me   and   the  boat  was   about   50    feet.      I   became   exhausted 
and   couldn't    get    into   the   boat   without   help.       (Tr.    50-56.) 

Harmon 
When  Cline    surfaced   and  hollered   to   the   boys    in   the   boat 
Giles   swam  to  him,    and  McKissick    started  up   the   motor,    brought 
the   boat  within    10-15    feet   of   the  men,    threw   a    line   to   them, 
after  cutting  off   the   motor.      The  boat    then    drifted  away, 
McKissick    restarted   the   motor,    repeated   the    operation    --   mavbe 
once   or  twice   more.      But   the   boys    failed   or  were   unable   to 
grasp   the   rope    --    I    don't   know  whether   the    rope   was    short,    or 
to   the   right    or    left.      Cline,    I    think,    was    about    125    feet    from 
the   bank.      The   motor   didn't    give    any   unusual    trouble    --    although 
McKissick   may  have   been   a    little   nervous.      I    don't   know  why 
McKissick    didn't    take    the   boat    right   up   to   the    two   men   except 
for   fear   of  hitting   them.       I    don't   know  whether   Cline   was    fight- 
ing  Giles.      Several    other   men   made   an   effort    to   rescue   Cline. 
One   was   a  Mr.    Schmidt,    another   was   Mr.    Garcia,    and  Mr.    Aragon    -- 
and   then   Patterson   and  McKissick.      All   were   Government   employees. 

(Dep.    pp.    27-39.) 
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Aragon 

When  Cline  surfaced  and  needed  help  McKissick  threw  the 
rope,  which  hit  Cline  hut  he  couldn't  get  hold  of  it.   Then 
Giles  jumped  in  and  swam  to  him.   Cline  grahhed  rHes'  le.'zs, 
and  was  pulling  him  down,  and  then  McKissick,  I  think,  started 
the  motor,  and  twice  more  threw  the  line  when  he  was  prettv 
close  to  them.   Then  I  swam  out  and  tried  to  dive  for  Cline, 
after  he  sank,  but  was  unable  to  do  anything  because  of  the 
cold  water  and  weeds.   Then  I  went  to  the  hospital,  was  given 
coffee  and  went  home.   (Dep.  pp.  12-15.) 

Tenintv 

Cline    surfaced   about    15    feet    from   the  boat.      Ciles    iumped 
into  the  water   in  his   clothes   and    life    jacket.      McKissick 
started   the  motor,    but   the    anchor   rope    got   caught    in   the 
propeller,    and   the  motor   stopped   and   the  boat   drifted  away. 
McKissick   tried   to   throw  the    life    line   to  Cline   and   Ciles   but 
couldn't  hit    the   mark,    the   breeze   blowing   the    rope  back,    and 
I    imagine   that   he   was    excited.      McKissick    got    the   motor   started 
and  went   back    and  picked   up   Ciles,    who  was   being  pulled  under 
by  Cline    --    but    finally  worked  himself   free.      Patterson    iumped 
into   the   water,    and   I    left   to  try  and   start   up   the  weed  cutter 
but   couldn't   start    it.      When    I    came   back    Patterson   and   Giles 
were   stretched  out   and  were  being   given   artificial   respiration. 
(Dep.    pp.    15-19.) 
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Olson 

When  Cline  surfaced  the  critical  time  McKissick  started 
the  motor  and  moved  to  Cline,  and  then  the  motor  died,  and  the 
boat  drifted  away  and  then  Hiles  jumped  in  to  hold  Cline  up. 
Although  Cline  was  an  expert  swimmer  he  made  no  attempt  at  all 
to  swim  --  appeared  to  be  helpless.   McKissick  had  trouble  with 
the  boat  but  he  maneuvered  it  over  there  and  threw  a  rope  but 
Giles  had  his  hands  full  with  Bob  (Cline)  and  the  rope  either 
didn't  reach  him  or  he  didn't  see  it.   So  then  McKissick  tried 
again  with  another  rope.   I  guess  that  when  McKissick  threw  the 
rope  he  was  about  25  feet  from  the  two  men.   It  seemed  to  me 
that  the  boat  was  close  enough  when  he  threw  the  rope.   Then 
McKissick  moved  the  boat  right  to  them  but  both  Giles  and  Cline 
had  gone  beneath  the  surface,  and  when  Giles  came  up  he  grabbed 
the  side  of  the  boat  completely  exhausted.   I  was  about  50-75 
feet  from  where  the  drowning  took  place.   (Tr.  15-22.)  ' 

Marshall 

When  Cline  surfaced  30  feet  from  the  boat  McKissick  raised 
the  anchor  and  the  boat  started  drifting  away  from  Cline.   Giles 
dove  in  and  swam  to  Cline  who  clutched  him  for  two  minutes. 
McKissick  frantically  tried  to  start  the  engine  and  after  several 
tries  succeeded.   He  got  in  the  general  vicinitv  of  Cline  and 
Giles,  stopped  the  engine,  threw  a  rope  --  it  fell  short  and  the 
boat  drifted  away.   McKissick  again  started  the  engine,  and 
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again  approached  the  two  men,  who  went  under  water  for  brief 

periods.   Again  a  rope  thrown  by  McKissick  failed  to  reich  them. 

As  the  boat  drifted  away  Cline  sank  and  Giles  swam  toward  the 

boat,  and  clung  to  the  side  completely  exhausted.   McKissick 

took  Giles  to  the  shore,  and  then  brought  back  Mr.  Schmidt  who 

put  on  the  face  mask  of  Cline  and  tried  to  dive  for  him. 

Patterson,  Patrolman  Garcia,  Aragon  and  McKissick  all  made 

attempts  to  rescue  Cline.   I  estimate  that  the  air  bubbles 

lasted  10-12  minutes.   Patterson  and  Giles  were  completelv 

exhausted  and  received  medical  attention.   (Tr.  11-12.) 

Margaret  Cline 

When  my  husband  bobbed  up  he  told  the  man  in  the  boat  that 

he  was  in  trouble.   Giles  swam  to  Bob.   McKissick  tried  to  start 

the  motor,  then  threw  a  rope  which  fell  short.   Then  he  started 

the  motor,  turned  it  around,  and  threw  another  rope  which  fell 

short,  and  again  the  boat  drifted  back.   Then  Giles  veiled  that 

he  couldn't  hold  on  much  longer,  and  then  Bob  looked  at  me,  and 

went  below  the  surface.   The  man  in  the  boat  was  having  difficulties 

When  no  one  went  to  his  rescue  I  kicked  off  my  shoes  and  got  into 

the  water  up  to  my  knees.   Bob  was  still  on  the  surface.   Then 

Patterson  raced  by,  swam  out  --  became  exhausted  and  thev  had  to 

pick  him  up.   But  for  8-10  minutes  while  Bob  was  on  the  surface 

no  one  entered  the  water.   Bob  was  quite  calm  in  the  water.   (Tr. 

194-199.) 

***** 
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From  the  record  it  is  clear  that  when  Cline  surfaced  in 
trouble,  the  platform  was  downwind,  that  McKissick  turned  the 
boat  and  cane  directly  toward  Tiles  and  Cline,  stopping  10-15 
feet  short  each  time  to  throw  the  rope  and  the  life  jacket. 
The  defendant  concedes  that  had  ^tcKissick  maneuvered  the  boat 
the  long  way  around  --that  is  so  as  to  approach  the  men  from 
the  windward  side,  he  might  have  had  less  trouble  hitting  Tiles 
with  the  rope  or  jacket.   At  least  that  is  the  necessarv 
assumption  on  which  the  Court  bases  its  finding  of  negligence 
and  causation.   But  now  let  us  consider  the  circumstances. 
Cline  surfaced  in  distress.   Giles  plunged  into  the  cold  water 
(43  degrees  -  Tr.  98)  to  help  Cline.   What  was  the  reasonable 
reaction  for  a  man  in  McKissick *s  position?   The  anchor  was 
down.   The  motor  wasn't  going.   Due  to  the  wind  the  boat  was 
facing  away  from  Cline  and  Giles.   McKissick  had  to  either  pull 
up  the  anchor  (or  it  may  have  been  cut  by  the  propeller),  start 
the  motor,  turn  the  boat  around,  and  trv  and  pick  up  the  two  men 
struggling  in  the  water.   Under  these  circumstances  was  it 
reasonable  for  the  Court  to  find  that  McKissick  was  negligent 
in  failing  to  approach  the  two  men  from  the  opposite  side?   This 
is  the  real  issue  in  the  case.   The  District  Court  did  not  re- 
proach McKissick  for  not  bringing  the  boat  directlv  to  the  two 
men,  possibly  recognizing  the  hazard,  but  it  did  find  that  he 
should  have  recognized  that  the  wind  would  interfere  with  his 
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heaving  of  the  line  and  jacket,  and  that  this  would  result  in 
Cline*s  death.   Appellant  submits  that  McKissick's  action  of 
proceeding  by  the  shortest  route  to  the  men  in  the  water  was 
reasonable,  and  that  he  should  not  be  charged  with  Cline's 
death  because  he  failed  to  realize  that  Giles  could  not  leave 
Cline  to  get  the  rope  or  jacket  --  which  apparently  came  within 
a  few  feet  of  Giles,  but  which  Giles  could  not  seize  because  he 
was  too  occupied  trying  to  keep  Cline  afloat.   The  fact  is  that 

McKissick  in  his  desperation  to  save  the  two  men  did  not  think 

11/ 
about  upwind  or  downwind  and  candidly  so  stated.   (Tr.  96.) 

He  had  had  no  experience  in  this  area. 

The  American  Red  Cross  Life  Saving  and  Water  Safetv  Manual 

(Plf,  Exh.  15)  is  a  book  of  instructions,  some  pertaining  to 


21/  Although  McKissick *s  motivations  in  stopping  the  platform, 
and  throwing  the  line  and  preserver,  before  reaching  the  two 
men  in  the  water,  are  not  clear  --  in  fact  this  decision  was 
sensible  for  the  rather  obvious  reason  that  the  boat  might  have 
struck  and  injured  one  or  both  men,  or  one  or  both  might  have 
been  cut  by  the  rotating  propeller.   The  Red  Cross  Manual  (^^If. 
Exh.  15)  points  out  (p.  200)  that  motor  boat  rescue  is  hazardous 
because  of  the  "relatively  high  speeds  at  which  even  the  smallest 
of  these  operate,"  and  because  of  the  "unguarded  propeller 
operating  at  high  speed".   In  connection  with  the  operation  of 
the  platform  in  this  instance  it  should  not  be  forgotten  that 
McKissick  was  alone.   He  had  to  operate  the  boat,  lift  the 
anchor,  move  the  boat  into  position,  cut  off  the  motor,  get  the 
rope  or  life  preserver,  heave  it  and  when  the  wind  moved  the 
boat  away,  he  had  to  start  the  motor,  maneuver  again  into 
position,  stop  the  motor,  throw  the  rope  etc.   That  McKissick 
in  view  of  the  ultimate  tragedy  might  have  been  more  effective 
had  he  maneuvered  the  boat  much  closer  --  taking  what  risks  there 
were  of  blows  or  cuts,  is  good  hindsight.   But  how  was  McKissick 
to  know  that  Cline  would  disappear  within  a  matter  of  minutes 
after  he  surfaced? 
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the  rescue  of  drowning  persons.   The  manual  advises  that  when 
a  rescuer  is  in  a  boat  and  is  about  to  attempt  the  rescue  of  a 
drowning  person  he  should,  "if  it  can  be  remembered"  bring  the 
rescue  boat  on  the  upwind  side  of  the  victim  before  he  dives 
in  so  that  the  craft  will  drift  down  within  reach  of  the 
rescuer  when  he  returns  to  the  surface  (p.  196).   If  persons 
instructed  in  such  technioues  are  not  alwavs  expected  to 
remember  this  fine  point  in  rescue  work,  how  could  McKissick 
be  reasonably  expected  to  prepare  for  such  an  emergency. 

In  an  emergency  situation,  particularly  where  the  rescuers 
are  untrained  and  almost  certain  to  be  laboring  under  a  great 
strain,  the  law  does  not  require  the  same  calm  rational  behavior 
that  can  be  expected  under  non-stress  circumstances.   Baltimore 

in — 

and  Ohio  Ry.  Co.  v.  Postom,  177  F.  2d  53  (D.C.A.,  1949);  Page 

v.  United  States,  105  F.  Supp.  99  (E.D.  La.,  1952).   In  the 

latter  case  involving  a  futile  effort  by  the  Coast  Guard  to 

rescue  a  private  sloop,  the  Court  said: 

Negligence  is  the  failure  to  exercise 
ordinary  and  reasonable  care  in  the  circum- 
stances proved.   In  appraising  the  acts  of 


22/  In  the  Baltimore  and  Ohio  RR  Co.  v.  Postom  case  the  Court 
said,  p.  56,  "The  law  makes  allowances  for  t>ie  fact  that  when 
confronted  with  a  sudden  emergency  and  an  immediate  peril,  some 
people  do  not  think  rapidly  or  clearlv  and  failure  to  do  so  does 
not  constitute  negligence  as  a  matter  of  law." 
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the  Coast  Cuard  personnel,  therefore,  it  is 
not  enough  to  sit  here  in  the  comfort  of  our 
chambers,  slide  rule  in  hand,  and  decide 
what  should  have  been  done.   The  onlv  wav 
to  determine  negligence  or  lack  thereof  in 
this  case  is  to  place  ourselves,  in  our 
mind's  eye,  on  the  bouncing  bow  of  a  3S- 
footer  in  sauall-ridden  Lake  Pontchartrain 
with  the  wind  and  sea  from  the  north  and  the 
concrete  seawall  a  few  feet  to  the  south,  and 
then  decide  whether  or  not  the  acts  of  the 
Coast  Guard  personnel  in  the  circumstances  of 
this  case  evidenced  a  lack  of  ordinary  and 
reasonable  care.   Paraphrasing  the  words  of 
the  great  Creek  soldier,  Paulus,  in  addressing 
the  citizenry,  some  of  whom  had  been  complain- 
ing of  the  conduct  of  the  war  in  Macedonia  and 
offering  suggestions  as  to  how  it  might  be 
better  fought:  "Let  the  armchair  strategists 
come  with  me  to  '^^acedonia. " 

In  sum,  it  is  only  necessary  to  establish  that  the  rescuer 

make  reasonable  efforts,  and  be  not  guiltv  of  affirmative  negli 

23/ 
gence.   Johnson  v.  United  States,  74  F.  2d  703  (C.A.  2,  193S); 

Cvelich  V.  Erie  Railroad  Co. ,  27  Atl.  2d  616  (N.J.,  1942),  aff. 

29  A.  2d  869. 


23/  There  are  many  cases  wherein  owners  of  vessels  have  been 
Tound  derelict  in  rescue  efforts  of  seamen  or  passengers  over- 
board, due  to  lack  of  proper  eouipment  or  lack  of  training  of 
crew  members.   Most  of  these  cases  arise  under  the  .Tones  Act 
which  holds  the  owner  liable  for  the  slightest  degree  of  negli- 
gence, due  to  the  hazardous  nature  of  the  work,  the  contract 
requirements  between  ship  and  seamen,  and  the  protection  which 
has  from  time  immemorial  been  afforded  the  wards  of  the  admiralty. 
See  Kirincich  v.  Standard  Dredging  Co.,  112  F.  2d  163  (C.A.  3, 
1940);  Sadi^  v.  Penn.  f^y.  to.,  1^9  F.'  2d  784  (C.A.  4,  1947); 
Harris  v.  Penn.  Ry.  Co..'  SO  TT  2d  866  (C.A.  4,  1931);  The  C.  IV. 
Glenn.  4  F.  J^upp.  72  7  (Del.,  1933);  Crantham  v.  Quinn  Menhaden 
Fisheries.  344  F.  2d  590  (C.A.  4,  1965  3;  ^>oc•onv  Vacuum  v.  Smj^ , 
305  U.S.  424  (1939);  and  Bochantin  v.  Inland  Waterways  Cor^.,  96 
F.  Supp.  234  (E.D.  Mo.,  19513;  Tompkins  v.  Pilots  Association, 
32  F.  Supp.  439  (E.D.  Pa.,  1940TT^ 
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Ill 

The  Tragedy  Was  Due  to  Cline's  Negligence 
The  Last  Clear  Chance  doctrine  is  based  upon  the  circum- 
stance of  Cline  placing  himself  in  danger  by  his  own 
negligence.   Here,  the  Court  has  specifically  found  that  Cline 
was  not  negligent  (possibly  because  of  his  "amateur"  status), 
hence,  the  Last  Clear  Chance  doctrine  is  not  applicable.   How- 
ever, experienced  or  not  Cline  represented  himself  to  be  a 
diver,  and  he  should  be  held  accountable,  if  he  failed  to 
follow  standard  safety  rules  for  divers,  and  this  precipitated 
the  fatal  accident.   The  record  here  unequivocally  shows  that 
Cline  did  disregard  fundamental  safety  rules  for  scuba  divers > 
as  follows: 

A.   Cline  should  have  worn  the  safety  line. 

A  safety  line  was  available.  Cline  was  pressed  by  Depot 

24/ 
personnel  to  wear  it,  but  refused.     He  plainly  felt  that  it 

would  be  a  hindrance  while  he  was  swimming  around  looking  for 

the  tanks.   The  importance  of  a  safety  line,  to  a  diver,  cannot 

be  magnified.   The  Navy  Diving  Manual  which  appellees  proffered 

says  (p.  23): 

Use  the  buddy  system  even  for  surface  tended 
divers  if  at  all  possible.   When  the  situation 
dictates  that  a  single  diver  must  make  a  sur- 
face tended  dive  without  a  buddy  adhere  to  the 
following  rules: 

24/  See  Tr.  32,  33,  50,  77,  81,  86,  105,  Teninty  Dep.  p.  13, 
ITTles  Dep.  pp.  8,  16,  17,  Harmon  Dep.  p.  14,  Olson  Dep.  pp.  10, 
11,  14,  24. 
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a)   Secure  the  tending  line  around  some  part 
of  the  diver's  bodv  (the  waist  is  best). 

Cline  himself  when  working  in  the  same  pond  a  few  vears  earlier 
had  refused  to  work  without  a  safety  line,  even  thouph  he  had 
another  man  with  him  (Tr.  135)  and  he  told  his  wife  that  it  was 
customary  to  wear  a  line  any  time  you  are  in  the  water.   (Tr. 
203.)   Another  member  of  the  Search  and  Rescue  unit  stated  the 
common  rule  --  if  you  are  diving  alone,  that  is  without  another 
diver,  you  wear  a  safety  line  (Tr.  238).   Certainly,  Cline,  an 
experienced  diver  knew  why  a  safety  line  was  important  --  knew 
that  his  life  was  imperilled  without  it  --  and  we  submit  that 
his  failure  to  use  the  line,  was  negligence.   And  assuredlv  the 
lack  of  a  safety  line  contributed  to  his  tragic  end.   One  would 
be  hard  put  to  say  that  a  man  who  leaped  from  an  airplane  with- 
out a  parachute  was  not  guilty  of  negligence.   This  is  verv  much 
the  same  type  of  situation. 

The  District  Court  in  finding  that  Cline  was  not  negligent 
in  failing  to  use  the  safety  line  relied  upon  the  testimony  of 
a  Mr.  Van  Zandt,  a  trained  scuba  diver  who  stated  that  in  weeds 
a  diver  would  be  handicapped  if  he  made  circular  passes,  since 
the  rope  would  wind  around  the  weeds,  and  tire  the  diver  (Tr. 
224).   In  the  first  place  there  was  no  need  for  Cline  to  make 
circular  passes  in  searching  for  the  tanks;  and  in  the  second 
place  he  didn't  make  such  passes.   The  District  Court  found  that 
he  made  semi-circular  passes  (R.  220   ),  and  the  witness  most 
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specific  on  this  point  testified  that  Cline  on  his  first  pass 

went  to  the  west  of  the  platform,  on  the  second  pass  to  the 

southwest,  and  on  the  final  pass  to  the  south,  making  a  sort 

of  fishhook  turn.   (Olson  Dep.  pp.  14-16.)   In  the  light  of  the 

record  there  is  basis  for  concluding  that  Cline*s  rejection  of 

the  safetv  line  was  justified.   It  was  sheer  risk  taking. 

B.   Certainly  if  a  safety  line  were  impractical 
Cline  should  not  have  made  his  dives  without 
another  diver  present. 

Cline  was  the  only  person  at  the  site  with  knowledge  con- 
cerning scuba  diving  and  the  hazards  connected  therewith,  and 
it  was  incumbent  upon  him  to  follow  the  rules  which  are  expected 

to  provide  safetv  during  such  operations.   One  such  rule  is  -- 

25/ 
don't  dive  without  a  buddv  diver,   (Plfs.  Exh.  16,  pp.  4,  7.T" 

Cline  told  his  wife  that  diving  alone  was  "against  everything  in 


25/  The  Navy  Diving  Manual  states  (p.  85): 

Any  thorough  preparations  for  diving  operation  must 
include  provisions  for  a  standby  diver  or  swim  buddy 
depending  upon  the  type  of  diving  apparatus  emploved. 
In  an  operation  employing  surface  supplied  diving 
equipment  a  stand  by  diver  must  be  designated.   This 
diver  will  be  dressed  to  the  extent  that  he  can  be 
put  into  the  water  almost  immediatelv  to  go  to  the 
aid  of  the  distressed  diver.  .  .   The  important  thing 
is  to  visualize  an  emergency  and  see  if  you  can  get 
help  to  the  diver  in  time  to  be  of  material  assistance. 

When  self  contained  diving  equipment  is  being  used, 
the  buddy  system  is  a  must.   There  has  never  been  a 
recorded  case  of  accidental  drowning  when  this  system 
is  being  used. 
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scuba  diving".   (Tr.  201.)   Even  the  appellees'  expert,  Van  Zandt. 

conceded  that  the  tender  should  also  be  a  diver,  and  that  he 

would  refuse  to  dive  without  a  buddy  diver.   (Tr.  218,  219,  230.) 

And  Mr.  Thrailkill,  a  scuba  diver  in  the  same  unit  as  Cline, 

stated  that  one  positive  rule  is  --  never  dive  alone.   (Tr.  238.) 

Another  member  of  the  Search  and  Rescue  unit  testified  that  the 

unit  held  safety  meetings  once  a  month,  and  that  it  was  a  rule 

that  dives  were  not  to  be  made  without  another  diver  standing 

by  in  case  of  emergencv.   (Tr.  245.)   The  reason  for  this  is 

plain  enough,  at  least  to  the  diving  fraternity.   Another  diver 

is  familiar  with  the  hazards,  with  the  equipment.   He  is  trained 

to  handle  emergencies.   He  is  able  to  go  under  water  to  rescue 

a  trapped  or  helpless  fellow  diver.   And  certainly  without  a 

buddy  diver  present  the  least  Cline  should  have  done  for  his  own 

protection  was  to  wear  a  safety  line,  so  that  in  the  event  of 

trouble  he  could  be  pulled  to  safety. 

Cline*s  negligence  bars  recovery.   Campbell  v.  English ,  110 

P.  2d  219;  Young  v.  Campbell^  177  P.  19  (Arizona). 

IV 

The  Award  of  $389,390.15  is  Not  Supported  by 
Special  Findings  as  Required  by  Rule  52(a), 
F.R.C.P.,  and  is  Excessive. 

With  respect  to  the  issue  of  damage  the  District  Court 

found,  as  follows  (R.  231-232): 

1.   Cline  was  an  employee  of  Hagadone  Newspapers,  a 

division  of  Scripps-Lee  Newspaper  Publishers,  and 
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was  in  an  executive  training  program. 

2.  Cline  had  a  life  expectancy  of  42.16  years. 

3.  Cline*s  average  earnings  over  his  life  expectancy 
would  be  $24,000  per  vear. 

4.  The  present  value  of  $6,000  per  year  for  42.16 
years  equals  $121,684.42. 

5.  The  present  value  of  $24,000  for  42.16  years  eouals 
$486,737.68. 

6.  Twenty  per  cent  for  the  cost  of  maintenance  of  the 
decedent  over  the  stated  period  would  be  $97,347.53. 

Based  upon  these  findings  the  Court  entered  judgment  for 
ppellees  in  the  sum  total  of  $389,390.15  ($486,737.68  less 
97,547.53). 

The  issues  presented  with  respect  to  these  findings  are: 

1.  Whether  they  comply  with  the  specificity  requirements 
of  Rule  52(a) ,  F.R.C.P. 

2.  Whether  the  District  Courtis  failure  to  deduct  from 
projected  gross  earnings  any  amount  for  income  tax 
was  error  as  a  matter  of  law. 

3.  Whether  the  award  is  excessive. 

A.   The  Findings  do  not  meet  the  requirements  of 
Rule  52(a)  with  respect  to  specificity. 

Under  Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure, 

he  trial  court  in  non-jury  actions,  like  those  brought  under 

he  Federal  Tort  Claims  Act,  "shall  find  the  facts  specially 
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and  state  separately  its  conclusions  of  law  thereon  .  .  ." 
(emphasis  added).   The  mandate  of  the  Rule  is  unenuivocal,  and, 
consequently,  the  dutv  of  the  district  court  plain.   \s  hn«;  been 
established  in  countless  decisions,  the  function  of  a  district 
court,  in  an  action  tried  without  a  jurv,  is  to  indicate  the 
essential,  subsidiary  findinj^s  of  fact  leading  to  its  ultimate 
conclusions  of  fact  or  law.   E.g.,  Kelley  v.  Everglades  District, 
319  U.S.  415,  420  (1942);  Kweskin  v.  Finkelstein,  223  F.  2d  677 
(C.A.  7,  1955);  Maher  v.  Hendrickson,  188  F.  2d  700  (C.A.  7,  1951); 
Desch  V.  United  States,  186  F.  2d  623  (C.A.  7,  1951);  Dearborn 
Nat.  Casualty  Co.  v.  Consumers  Petroleum  Co.,  164  F.  2d  332 
(C.A.  7,  1947). 

^^   t)alehite  v.  United  States,  346  U.S.  15,  24  (1952),  fn.  8, 
the  Supreme  Court  observed  in  another  Tort  Claims  Act  case  that 
"statements  conclusorv  in  nature  are  to  be  eschewed  in  favor  of 
statements  of  the  preliminary  and  basic  facts  on  which  the 
District  Court  relied  ....   Otherwise  their  findings  are 
useless  for  appellate  purposes".   While  this  emphasis  on  the 
adequacy  of  findings  for  appellate  review  has  been  made  by  everv 
court  interpreting  the  purposes  of  Rule  52(a),  that  emphasis  has 
not  been  restricted  to  the  question  of  whether  the  specificity 
of  findings  is  sufficient  to  allow  the  appellate  tribunal  to  make 
an  intelligent  appraisal  of  the  bases  for  the  district  court's 
decision.   As  observed  by  the  Eighth  Circuit  in  Michener  v. 
United  States,  177  F.  2d  422  (C.A.  8),  there  is  also  implicit 
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the  vital  purpose  of  sparing  the  appellate  court  the  necessitv 
of  searching  the  record  in  order  to  supply  findings  of  fact 
for  the  trial  judge,  a  function,  in  any  event,  for  which  an 
appellate  tribunal  is  unsuited. 

These  considerations  are  as  appropriate  to  the  question  of 
damages  as  to  that  of  liability.   Rule  52(a),  of  course,  draws 
no  distinction  between  the  two,  and  its  requirement,  in  express 
terms,  is  equally  applicable  to  both.   And  the  courts  have  long 
recognized  the  need  for  particularization  of  the  factual  bases 
for  damage  awards.   Thus,  in  another  recent  Tort  Claims  Act  case, 
the  Supreme  Court  held  that  "it  is  necessarv  in  any  case  that 
the  findings  of  damages  be  made  with  sufficient  particularity 
so  that  thev  mav  be  reviewed."   Hatahlev  v.  United  States,  351 
U.S.  173,  182  (1956). 

It  is  true  that  some  Courts  of  Appeals  have  not  held  the 
District  Court  to  specifity  with  regard  to  damages.   See,  e.g., 
Sanders  v.  Leech,  158  F.  2d  486  (C.A.  5,  1946);  United  States  v. 
Pendergrast,  241  F.  2d  687  (C.A.  4,  1957).   But  these  decisions 
fail  to  adhere  to  the  express  mandate  of  specificity  in  Rule 
52(a),  nullify  the  purposes  behind  the  Rule*s  broad  requirement, 
and  are  in  conflict  with  the  recent  pronouncement  of  the  Supreme 
Court  in  Uatahley  v.  United  States,  supra.   Moreover,  the  rule 
of  specificity  has  been  accepted  by  many  other  recent  Court  of 
Appeals  decisions.   See  e.g..  Major  Appliance  Co.  v.  Gibson 
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Refrigerator  Sales  Corp.,  254  F.  2d  497,  502  (C.A.  5,  1958); 
Q^Connor  v.  United  States,  251  F.  2d  939,  943  (C.A.  2,  1958); 
United  States  v.  Rife  Construction  Co.  ^  Assoc.,  2  33  F.  2d  789, 
790  (C.A.  5,  1956);  National  Popsicle  Corp.  v.  Icyclair,  119 
F.  2d  799  (C.A.  9,  1941);  S.  S.  Silberblatt,  Tnc.  v.  United 
States,  353  F,  2d  545  (C.A.  5,  1965). 

In  the  Ninth  Circuit  this  Court  has  repeatedlv  ruled  that 
findings  of  fact  must  be  sufficiently  detailed  to  enable  the 
appellate  court  to  determine  the  grounds  upon  which  the  trial 
court  based  its  decision.   National  Lead  Co.  v.  Western  Lead 
Products  Co. ,  291  F.  2d  447  (1961);  Dale  3enz  Tnc.  Contractors 
V.  American  Casualty  Co.,  303  F.  2d  80  (1962).   This  Court  said 
Irish  V.  United  States,  225  F.  2d  3,  8  (1955):  Under  Rule  52(a) 
the  "findings  should  be  so  explicit  as  to  give  the  appell^ite 
court  a  clear  understanding  of  the  basis  of  the  trial  court's 
decision  ..." 

The  District  Court's  ultimate  conclusion  that  Cline  would 
have  earned  an  average  of  $24,000  a  vear  over  his  life  time, 
which  is  the  basis  for  the  amount  of  the  judgment  entered  by 
the  District  Court,  is  not  supported  bv  anv  evidentiary  findings 
of  any  description  other  than  the  fact  that  he  was  in  a  corporate 
training  program.   With  such  a  bare  unsupported  conclusion  before 
it  how  can  this  Court  effectively  review  the  finding?   There  is 
not  even  a  hint  as  to  the  District  Court's  basis  for  its  ultimate 
conclusion. 
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Even  were  this  Court  of  a  nind  to  search  the  record  for 
support,  it  would  be  a  fruitless  effort.   There  is  no  method 
of  establishing,  the  formula  used  bv  the  District  Court.   The 
admitted  fact  is  that  Cline  was  makinp  $7,800  per  annum  at  the 
time  of  his  death.   There  is  also  testimonv  bv  a  newspaper 
associate  of  Cline's  father,  a  plaintiff  herein,  that  it  was 
their  goal  that  young  Cline  would  "ultimatelv"  take  over  his 
father's  job  as  publisher  of  the  Arizona  Daily  Sun,  (Tr.  150.) 
Young  Cline  was  classified  advertising  manager  of  the  Sun,  but 
was  slated  to  go  to  Coeur  D*Alene,  Idaho  to  become  assistant 
advertising  manager.    This  was  a  promotion,  and  he  would  get 
$9,000  to  $10,000.   In  three  to  five  years  if  he  continued  to 
make  progress  he  could  become  a  publisher  at  $17,000  a  vear, 
and  in  two  or  three  years  he  could  make  $20,000  or  more.   And 
with  "a  number  of  years  under  his  belt  ...  he  should  progress 
up  to  the  $30,000  range."   The  salary  of  the  publisher  (Cline's 
father)  is  pretty  close  to  $30,000. 

A  reading  of  young  Mr,  Hagadone's  testimonv  (he  was  in  his 
early  thirties)  will  reveal  how  uncertain  this  time  and  progress 
schedule  was. 

Appellant  recognizes  that  the  District  Court  could  have 
accepted,  and  probably  did,  every  speculation  voung  Mr.  Hagadone 
proffered;  but  the  appellant  and  this  Court  is  entitled  to  know 
how,  on  the  basis  of  this  testimony,  the  Court  concluded  that 
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the  average  salary  of  Mr.  Cline  would  have  been  $24,000  per 

26/  2  7/ 

year.   Otherwise,  Rule  52(a)  is  without  anv  teethT" 

B.   The  District  Court  comrpitted  error  in 
failing  to  make  a  deduction  fron  gross 
earnings  for  federal  income  taxes. 

It  would  be  idle  to  pretend  that  the  Court's  failure  to  take 

federal  income  taxes  into  account  is  without  judicial  support. 

This  particular  problem  has  plagued  many  courts  for  years  -- 

and  the  results  have  been  less  than  harmonious,  althouj^h  as 

this  Court  will  note  the  modern  trend  appears  to  require  an 

income  tax  deduction. 

The  Second  Circuit  has  had  occasion  to  rule  on  this  issue, 
on  numerous  occasions,  and  some  of  its  decisions  have  been 
frequently  cited  by  other  courts.   Hence,  a  brief  resume  of 
the  principal  cases  there  decided  may  be  helpful. 

In  1944  in  Stokes  v.  United  Airlines,  144  F.  2d  82,  the 
Court  had  before  it  the  claim  of  an  injured  seaman,  and  the 
Court  said,  "We  see  no  error  in  the  refusal  to  make  a  deduction 
for  income  taxes  in  the  estimate  of  libelant's  expected  earnings; 


26/  Whether  a  high  school  graduate,  who  appears  to  have  dropped 
out  of  college  after  a  few  months,  and  who  graduated  82nd  in  a 
class  of  150  when  attending  a  Navy  school  for  seamen  would 
qualify  to  publish  a  newspaper,  and  would  rise  quickly  to  such 
a  position,  is  subject  to  some  doubt.   (Tr.  165,  Plfs.  Exh.  12.) 

27/  On  the  subject  of  unsupported  conclusions  re  damages  see 
n^Connor  v.  United  States,  supra. 
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such  deductions  are  too  conjectural."   (Emphasis  supplied.) 
This  reasoning,  has  been  followed  in  manv  jurisdictions  (see  63 
ALR  2d  1393,  and  federal  Income  Tax  Consequences  of  Tort  'Re- 
covery, Intramural  Law  Review  of  March,  1968).   But  in  1959 
the  same  Circuit  came  to  a  different  conclusion  in  O'Connor  v. 
United  States,  269  F.  Zd  S78.   However,  in  the  following  vear 
the  celebrated  case  of  McWeenev  v.  New  York,  New  Haven,  Hartford 
KR  Co. ,  282  F.  2d  34  was  decided.   There  a  railroad  brakeman 
earning  about  $4,800  per  annum  was  injured.   He  was  a  bachelor, 
age  36,  and  the  question  came  up  as  to  whether  allowances  for 
future  lost  earnings  should  be  reduced  by  the  estimated  income 
tax.   The  Court  said  (p.  38)  "There  may  be  cases  where  -f^ailure 
to  make  some  adjustment  for  the  portion  of  a  plaintiff's  or 
decedent's  earnings  that  would  have  been  taken  by  income  taxes 
would  produce  an  improper  result;  but  these  are  at  the  opposite 
end  of  the  income  spectrum  from  Mc'Veenev's.   For  example,  if  a 
plaintiff  or  a  plaintiff's  decedent,  had  potential  earnings  of 
$100,000  a  vear,  more  than  half  of  which  would  have  been  consumed 
by  income  taxes,  an  award  of  damages  based  on  gross  earnings 
would  be  plainly  excessive  even  after  taking  full  account  of 
the  countervailing  factors  we  have  mentioned.   We  find  it  hard 
to  believe  that  juries  would  render  such  a  verdict  even  in  the 
absence  of  instruction;  but  in  this  limited  class  of  cases  the 
court  may  properly  give  some  charge  or,  perhaps  better,  use  the 
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tools  provided  by  Fed.  R.  Civ.  Proc.  49,  and  an  excessive 
verdict  may  alwavs  be  set  aside.   In  such  cases,  which  in 
proportion  are  relatively  few,  the  criticism  that  the  whole 
process  of  computation  is  unrealistic  has  a  considerable 
measure  of  validity  .  .  .   Such  cases  are  in  sharp  contrast 
to  the  great  mass  of  litigation  at  the  lower  or  middle  reach 
of  the  income  scale,  where  future  income  is  fairlv  predictable, 
added  exemptions  or  deductions  drastically  affect  the  tax  and, 
for  the  reasons  indicated,  plaintiff  is  almost  certain  to  be 
under  compensated  for  loss  of  earning  power  in  anv  event."   Tn 
short,  the  Court  held  that  income  taxes  would  not  be  taken  into 
account  if  the  earnings  of  the  injured  person  or  decedent  were 
"not  clearly  above  the  middle  reach  of  the  income  scale."   The 
Court  left  few  hints  as  to  what  would  be  considered  above  "the 
middle  income"  scale.   Chief  Judge  Lumbard  wrote  a  vigorous 
dissent,  joined  by  Judge  Moore. 

The  McWeeney  ruling  has  been  adhered  to  bv  the  Second 
Circuit.   In  MonteUier  v.  United  States,  315  F.  2d  180  (1963) 
earnings  of  $12,000  a  year  were  held  not  to  be  above  the  niddle 
reach  of  the  income  scale.   In  Cunningham  v.  Redieret  Vindeggen 
A.S.,  333  F.  2d  308  (1964)  the  Court  reversed  a  district  court 
because  in  calculating  damages  in  a  case  involving  the  death  of 
a  seaman  the  lower  court  reduced  the  amount  awarded  by  estimating 
income  tax  liabilities.   Judge  Moore  sharplv  dissented.   In 
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LeRoy  v.  Sabena  Belgian  World  Airlines »  344  F.  2d  266  (1965) 
the  Court  said  with  respect  to  an  average  projected  income  of 
$16,000  per  year  "Certainlv  the  risk  that  the  federal  and  New 
York  governments  will  cease  to  take  a  substantial  portion  of  a 
$16,000  income  is  one  of  the  smaller  uncertainties  involved  in 
the  computations  in  this  case,  and  the  15%  estimate  of  Judge 
Murphy  is  a  reasonable  estimate  of  what  the  portion  would  prob- 
ably be."   In  Petition  of  Marina  Mercante  Nicaraguense  S.A., 
364  F.  2d  lis  (1966),  cert,  denied  385  U.S.  1005,  the  Court 
found  that  earnings  of  $16,000  and  $25,000  were  sufficiently 
high  to  require  income  taxes  to  be  taken  into  account. 

Other  Circuits  do  not  follow  a  consistent  pattern.   The 
First  Circuit  recently  had  before  it  the  death  of  a  railroad 
employee  making  a  modest  wage  of  about  $9,200   per  year.   The 
Court  ruled  out  evidence  of  income  tax,  following  the  vStokes 
case  in  the  Second  Circuit.   Boston  and  Maine  Ry.  Co.  v.  Talbert , 
360  F.  2d  286  (1966).   The  Eighth  Circuit  reached  a  similar 
result.   Chicago  P,  N.  W.  Ry.  Co.  v.  Curl,  178  F.  2d  497  (1949). 

The  Seventh  Circuit  required  an  income  tax  deduction  in  a 
case  involving  a  projected  income  of  $15,000  to  $20,000,  stating 
"This  is  a  case  where  the  impact  of  the  income  tax  has  a  signifi- 
cant and  substantial  effect  on  the  computation  of  probable  future 
contributions  and  may  not  be  ignored.   While  mathematical 
certainty  is  not  possible,  any  more  than  it  is  in  a  prognosis 
of  life  expectancy  and  probable  future  earnings,  nevertheless. 
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an  estinate  may  be  made  based  p,enerallv  on  current  rates,  fro»n 
which  there  should  be  computed  the  future  income  of   the  decensed 
after  payment  of  federal  Income  Taxes  rather  than  before."   fox 
V.  Northwest  Airlines,  379  f.  2d  893,  896  (1967).   Also  see 
Wetherbee  v.  Elgin,  Joliet  and  Eastern  Ry.  Co.,  191  f.  2d  302 
(C.A.  7,  1951),  cert,  denied  346  U.S.  867  and  928. 

In  a  case  in  the  Tenth  Circuit  a  flight  enpineer  and  co- 
pilot were  lost  in  an  air  crash  accident.   One  earned  about 
$10,000  a  year  and  the  other  about  $11,000  --  althouc^h  the  Court 
found  that  shortly  the  co-pilot  would  have  been  earning  $22,500 
per  year.   The  Court  upheld  the  action  of  the  District  Court  in 
making  a  deduction  for  income  taxes.  United  States  v.  Somners, 
351  F.  2d  354  (1965),  stating  "No  doubt  the  income  available  to 
survivors  would  be  after  income  taxes  are  withheld.   However, 
there  is  little  agreement  to  be  found  in  the  reported  cases 
regarding  the  application  of  possible  income  tax  liabilitv  to 
damage  awards  based  upon  the  prospective  earnings  of  a  deceased 
or  injured  person.   (Citing  the  Montellier,  McWeeney  and  O'Connor 
cases)  .  .  ,   V/hen  dealing  with  such  an  imprecise  and  speculative 
subject  the  best  that  can  be  hoped  for  is  reasonableness  .  .  . 
In  this  case  it  seems  that  the  court  reached  a  fair  and  adequate 
result  by  using  the  best  method  it  could  devise  to  fit  the 
situation.   We  cannot  say  that  the  result  was  anvthing  but 
reasonable." 
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In  this  (Ninth)  Circuit  the  issue  has  been  before  the 
Court  on  several  occasions.   In  Southern  Pacific  Ry.  Co,    v. 
Guthrie,  180  F.  2d  295  (1951),  the  iurv  awarded  the  plaintiff 
$100,000  for  injuries  sustained  which  caused  lost  earnings  as 
well  as  pain  and  suffering.   The  plaintiff  argued  that  the  rule 
in  the  Stokes  case  should  be  followed,  with  no  deduction  from 
gross  earnings  for  federal  income  tax.   This  Court  in  response 
said  (p.  302),  "We  think,  however,  that  for  the  expected  period 
of  Guthrie's  life,  he  would  have  found  taxes  fullv  as  certain  as 
his  prospect  of  continued  earnings."   However,  the  Court  ruled 
that  the  award  was  not  so  excessive  as  to  constitute  a  denial 
of  a  motion  for  a  new  trial  an  abuse  of  discretion.   On  rehearing 
en  banc,  reported  at  186  F.  2d  926,  cert,  denied  341  U.S.  904, 
the  Court  again  adhered  to  the  proposition  that  the  actual  loss 
was  "net  take  home  pav"  (p.  927),  but  stated  that  it  could  not 
determine  what  that  figure  was,  and  also  stated  that  "we  find 
nothing  to  show  that  the  court  .  ,  .  ignored  the  income  tax 
deductions"  (p.  932).   The  judgment  was  affirmed. 

In  1963  in  Nol lenberger ,  et  al.  v.  United  Airlines,  Inc., 
216  F.  Supp.  734  (CD.  Calif.,  1963)  the  District  Court  allowed 
an  income  tax  deduction.   This  decision  was  not  reversed  on 
appeal.   See  335  F.  2d  379,  c.  dis.  379  U.S.  951.   It  is  worth 
noting  that  both  the  Sommers  case  mentioned  above,  and  the 
Nollenberger  case  arose  out  of  the  same  air  crash  in  the  vicinitv 
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of  Las  Vegas,  Nevada.   The  applicable  Nevada  statute  (N.R.5. 
1958,  Section  41.090)  provided  for  "such  damages,  pecuniary  and 
exemplary,  as  shall  be  deemed  fair  and  just".   And  both  the  Ninth 
and  Tenth  Circuits  permitted  income  tax  deductions  under  this 
statute.   In  the  more  recent  case  of  Furumizo  v.  United  States. 
381  F.2d  965  (1965)  this  Court  affirmed  a  District  Court  ruling 
that  under  the  Hawaiian  law  requiring  "fair  and  just"  compensation 
the  so-called  "minority  rule  ...  is  the  more  modern  and  reason- 
able one  (which)  holds  that  such  estimated  taxes  should  be 
deducted  from  the  total  estimated  loss  of  earnings."   There, 
the  decedent  had  earnings  of  approximately  $6,500  per  year. 

This  brings  us  to  another  recent  case,  United  States  v. 
Becker,  378  F.2d  319  (Arizona,  1967)  which  appears  to  arrive 
at  a  contrary  conclusion,  and  which  appellant  must  overcome. 
In  that  case  the  decedent  was  a  passenger  in  an  airplane  engaged 
in  scouting  a  forest  fire.   The  Court  ruled  that  the  pilot 
was  a  Government  employee  and  awarded  the  plaintiff  $322,955, 
finding  that  Becker's  income  would  have  been  "at  least"  $15,000 
per  year.   In  regard  to  the  matter  at  issue  the  Court  very  briefly 
stated  "The  indications  are  that  under  the  law  of  Arizona  the 
incident  of  income  tax  has  no  part  in  arriving  at  a  damage 
award.   See  Mitchell  v.  Emblade,  298  P. 2d  1034,  1037,  adhered  to 
in  301  P. 2d  1032,  and  cases  cited  therein." 

In  the  Mitchell  case  the  issue  was  whether  the  District 
Court  in  instructing  the  jury  should  explicitly  point  out  that 
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lamages  for  medical  pain  and  suffering  were  not  subject  to 
ncome  taxes.   The  Supreme  Court  of  Arizona,  in  accordance  with 
he  majority  rule  in  this  country,  held  that  such  an  instruction 
rould  be  improper.   Appellant  does  not  challenge  this  rule. 
;uch  an  instruction  could  be  interpreted  by  a  jurv  as  a  sugfjestion 
•y  the  Court  that  the  damage  verdict  should  be  reduced  somewhat. 
But  that  fact  situation  does  not  confront  this  Court.   Here 
;as  in  the  Becker  case)  the  issue  is  whether  in  determining  the 
.ncome  lost  to  a  family  bv  reason  of  the  death  of  the  breadwinner 
:he  Court  should  take  into  account  the  income  taxes  which  the 
lecedent  would  have  had  to  pay,  had  he  lived  and  earned  the 
mount  determined  by  the  Court,  in  this  case  $24,000  per  annum, 
Jnder  Arizona  law  damages  in  a  wrongful  death  case  is  to  be  "fair 
md  just",  and  the  Arizona  Supreme  Court  has  determined  that  the 
verdict  is  to  be  limited  to  "probable  accumulations".   Andersen 
i»    Binghampton  and  Garfield  Rv.  Co.,  supra.   There  can  be  no  doubt 
:hat  the  salary  earned  by  Cline  would  have  been  subject  to 
>ignificant  income  taxes,  and  that  the  entire  gross  earnings  would 
lot  have  been  "accumulated"  for  the  benefit  of  himself  or  his 
family. 

When  this  Court  in  the  Becker  case  used  the  language,  "The 
indications  are"  etc.  it  seems  reasonable  to  conclude  that  this 
:ourt  was  not  free  from  doubt  as  to  the  significance  of  the 
litchell  decision;  and  we  respectfully  urge  the  Court  to  re- 
examine the  Mitchell  case,  particularly  in  the  light  of  its  later 
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Furumizo  decision,   Arizona  law  provides  for  damages  which  are 
"fair  and  just"  (A.R.S.  12.613).   Hawaiian  law  calls  for  "fair 
and  just"  compensation  (R.L.II.  195S,  Section  246-2).   Nevada 
law  also  provides  for  damages  which  are  fair  and  iust.   Despite 
the  evident  similarity  of  the  statutes  this  Court  appears  to 
have  reached  inconsistent  conclusions  as  to  their  intendment. 
Of  course,  the  appellant  concedes  that  local  courts  nav  construe 
similar  statutes  differently,  but  appellant  submits  that  in  the 
absence  of  rather  solid  proof  that  such  contrarv  interpretations 

have  been  reached,  this  Court  should  make  every  reasonable  effort 

W 
to  give  similar  meanings  to  similar  language. 


28/  The  most  recent  case  on  the  subject  of  which  appellant  is 
aware  is  Nancy  Brooks  v.  United  States,  273  F.  Supp.  619  (S.C., 
1967),   There  Judge  Russell  made  an  exhaustive  review  of  the 
cases  and  other  authorities,  and  stated  (p.  628): 

The  argument  in  favor  of  the  (income  tax)  deduction 
is  compelling.   The  beneficiaries  of  an  action  such 
as  this  are  only  entitled  to  recover  the  amount  of 
their  actual  loss.   If  the  deceased  had  lived,  his 
future  earnings  would  have  been  subject  to  income 
taxes  and  the  amount  available  for  those  entitled  to 
support  from  him  would  have  been  after  taxes.   How- 
ever, damages  awarded  for  wrongful  death,  so  far  as 
they  encompass  prospective  earnings,  are  non-taxable. 
Unless  such  damages  take  income  taxes  into  consider- 
ation, the  beneficiaries  will  accordingly  be  receiving 
more  than  they  would  have  had  the  deceased  lived. 
Accordingly,  2  Harper  and  James,  Tlie  Law  of  Torts, 
Section  25,12  sums  the  matter  up:  "The  argument  for 
computing  damages  on  estimated  income  after  taxes  is 
a  clear  one;  this  will  measure  the  actual  loss.   If 
plaintiff  gets,  in  tax  free  damages,  an  amount  on 
which  he  would  have  had  to  pay  taxes  if  he  had  gotten 
it  as  wages,  then  plaintiff  is  getting  more  than  he 

lost." 

(continued  on  page  56) 
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This  issue  is  constantlv  recurrinf^  and  is  of  manifest 
inportance.   Defendant  believes  that  reason  and  iustice  call 
upon  the  courts  to  take  a  realistic  approach  to  the  issue  of 
damages  --  and  to  accept  the  obvious  fact,  especially  in  cases 
involving  large  earnings,  that  income  taxes  would  take  a  large 
bite  from  the  projected  earnings.   To  fail  to  give  effect  to 
this  fact  is  to  work  an  injustice  to  defendants  in  tort  cases. 


28/  (continuation) 

FTowever  in  footnote  17,  p.  31,  he  said:  "The  majority  view  seems 

to  be  against  deductibility  (Annotation,  63  A.L.R.  2d  1393)  but 

the  "modern  trend"  appears  definitely  in  the  opposite  direction, 

Furumizo  v.  United  States  (D.C.  Hawaii,  1965)  245  P.  Supp.  981, 

1014." 

Judge  Russell  ^indinp  no  definitive  pronouncement  on  the 
subiect  bv  the  Supreme  Court  of  South  Carolina,  concluded  (p. 
632): 

Free  thus  to  follow  the  commands  of  reasonable 
iustice,  I  am  of  the  opinion  that  the  arguments 
for  considering  such  income  tax  consequences  in 
a  death  case  (as  distinguished  from  a  personal 
injury  case)  are  so  logical  and  compelling,  es- 
pecially in  a  non  jury  case,  that  a  reasonable 
deduction  from  prospective  earnings  on  account 
of  income  taxes  should  be  made  in  this  case. 
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Appellant  also  notes  that  the  \rizonri  statute  ncntioned 
above  calls  for  fair  and  just  damages  "hnvin^q  re<:nrd  to  the 
tnitigatinc  or  aggravatinfi  circumstances  attending  the  wrongful 
act,  neglect  or  default,"   (Emphasis  supplied.)   Tn  this  case 
appellant  believes  that  even  if  the  District  Court  were  correct 
in  finding  some  fault  with  the  Depot's  rescue  efforts,  the 
undeniable  fact  is  that  there  was  no  wilful  fault  --  each  mnn 
concerned  did  the  best  he  could  to  save  voun.'^  Cline,  and  these 
circumstances,  appellant  submits,  are  "miti  gat  inp.".   In  anv 
event,  appellant  submits  that  the  findings  of  the  District  Court 
should  have  indicated  whether  the  Court  took  into  account  this 
express  statutory  mandate. 

In  view  of  the  deficiencies  noted,  if  this  Court  should 

find  Depot  negligence  which  caused  Cline' s  death,  we  submit  that 

the  matter  of  damages  should  be  remanded  to  the  District  Court 

for  further  consideration. 

C,   In  view  of  the  above,  the  award,  appellant 
submits,  is  grossly  excessive. 

CONCLUSION 
L       Cline,  a  scuba  diver,  having  elected  not  to  use  a  safetv 
I  line,  came  to  the  surface  in  great  distress.   Several  men  made 
every  effort  to  save  his  life.   In  the  process,  Cline,  v^?ho  was 
frantic,  did  not,  despite  Ciles'  plea,  release  the  heavy  weights 
around  his  middle,  and  Cline  kept  pulling  Ciles  under.   McKissick 


-  57  - 


on  two  or  more  occasions  brought  the  boat  close  to  the  two 
men,  and  threw  a  rope  which  fell  a  few  feet  short  or  to  one 
side  of  Giles.   Giles  was  unable  to  reach  the  rope  due  to  his 
efforts  to  help  Cline  stay  afloat,  and  minutes  after  the  tragedv 
commenced  Cline  drowned.   To  hold  the  Depot  responsible  for  this 
tragic  accident  is  manifestly  unfair.   The  drowning  was  due 
chiefly  to  the  lack  of  a  safety  rope  on  Cline,  in  violation  of 
the  basic  rules  of  scuba  diving,  and  insofar  as  the  Depot  is 
concerned,  the  drowning  was  an  accident  for  which  it  should  not 
be  held  accountable. 

We  have  every  sympathy  for  the  widow  and  her  children,  but 
we  believe  it  to  have  been  egregious  error  for  the  Di<;trict 
Court  to  have  made  a  public  record  that  Depot  personnel  were 
responsible  for  Cline's  death. 

Appellant  respectfully  submits  the  decision  of  the  District 

Court  should  be  reversed,  or  in  any  event,  the  case  should  be 

remanded  to  the  District  Court  for  appropriate  special  findings 

as  to  damage. 

EDIVIN  L.  'VEISL.  JR., 

Assistant  Attornev  General 

CARL  EARDLEY, 

First  Assistant,  Civil  Division 

Edward  E.  Davis, 

United  States  Attorney 

Morton  Hollander, 
Attorney, 

department  of  Justice, 
Washington,  P.  C.   20530. 
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CHRTTFTCATn 
I  certify  that,  in  connection  with  the  nro^^nrati  on  ^r 
this  brief,  I  have  examined  Rules  18  and  19  of   the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  conpliance  'ith 
those  rules. 


CARL  GAf^hlnV 

First  Assistant 
Civil  Division 
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AFFIDAVIT   OF    SERVICE 


WASIIINCTON  ) 

)   ss. 
DISTRICT  OF  COLUMBIA   ) 


CARL  EARDLHY,  being  duly  sv;orn,  deposes  and  says: 

That  on  Julv  17,  196S,  he  caused  three  copies  of  the 

foregoing  Brief  of  the  Appellant  to  be  served  bv  air  mail, 

postage  prepaid,  upon  counsel  for  appellees: 

H.  K.  Man gum,  Esquire 

Man  gum,  Christensen  5  l\'all 

201  Arizona  Bank  Building 

P.  0.  Box  10 

Flagstaff,  Arizona   86001 


CAni  EAI^DLE'V  ' 


First  Assistant,  Civil  Division 


Department  of  Justice 
Washington,  D.  C.   20530 


Subscribed  and  sworn  to  before  me 
this  17th  day  of  July,  1968. 

Audre^  Anne  Crump      f 
Notary  Public 

My  Commission  expires   August  31,  1971. 


-  60  - 


IN  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

Appellant, 


vs 


MARGARET  ELIZABETH 
CLINE,  as  surviving  wife  of 
ROBERT  HERRICK  CLINE, 
Deceased;  PLATT  CLINE,  as 
Guardian  of  the  Estates  of 
Robert  Herrick  Cline  U  and 
Kelly  Michael  Cline, 


Appellees. 


No.   22725 


ON    APPEAL     FROM     THE     UNITED     STATES 
DISTRICT     COURT     FOR    THE    DISTRICT     OF 

ARIZONA 


APPELLEES*  ANSWERING  BRIEF 


FILED 


Ai 


'^68 


MANGUM,  WALL  AND  STOOPS 
201  Arizona  Bank  Building 
Flagstaff,  Arizona     86001 
Attorneys  for  Appellees 


yvtvi.  a.  Luur.,  i^L.L4\r>. 


IN  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

MARGARET  ELIZABETH 
CLINE,  as  surviving  wife  of 
ROBERT  HERRICK  CLINE, 
Deceased;  PLATT  CLINE,  as 
Guardian  of  the  Estates  of 
Robert  Herri ck  Cline  11  and 
Kelly  Michael  Cline, 

Appellees. 


No.  22725 


ON    APPEAL     FROM     THE     UNITED     STATES 
DISTRICT     COURT     FOR    THE    DISTRICT    OF 

ARIZONA 


APPELLEES'  ANSWERING  BRIEF 


MANGUM,  WALL  AND  STOOPS 
201  Arizona  Bank  Building 
Flagstaff,  Arizona     86001 
Attorneys  for  Appellees 


INDEX 

Page 

Jurisdictional  Statement 1 

Statement  of  the  Case 1 

Argument 

I.    The  Depot  was  Negligent 11 

A.  Cline  was  an  Amateur 

Scuba  Diver 11 

B.  The  Depot  was  Negligent  in 
Providing  Men  and  Equipment    ...  18 

1.  The  Diving  Platform 19 

2.  The  Anchor. 20 

3.  Safety  Line 22 

4.  The  Tenders 27 

5.  Personnel 30 

C.  The  Depot  was  Negligent  in 

Its  Rescue  Attempts 37 

D.  Summary  on  Question  of 
Negligence 43 

n.     The  Damages  are  not  Excessive     ....  47 


Page 

A.  The  Award  is  Sufficiently 
Specific  Under  Rule  52(a) 

F.R.C.P 47 

B.  Income  Tax  Question 50 

1.  The  Theory  that  Income 
Taxes  Should  be  Deducted 
From  the  Award  is  Raised 
For  the  First  Time  on 

Appeal 52 

2.  Appellant  Stipulated  as  to 
the  Method  of  Ascertaining 
Damages 54 

3.  The  Deduction  of  Income 
Tax  From  a  Wrongful  Death 
Award  is  Improper  Under 
Arizona  Law 60 

Summary  and  Conclusion 74 

Certificate  and  Affidavit 78 


11 


TABLE  OF  AUTHORITIES 

Page 

/Vmacker  v.   Skelly  Oil  Co.  ,    132 
F. 2d  431  (C. A.    5th,    1942),   Cert. 
Den.    322  U.S.    760,    88  L.  Ed. 
1588,   64S.C.    1278;  Rehearing 
Den.    323  U.S.    810,    89  L.  Ed. 
646,    65  S.C.   29 34,   35,   36 

Best  V.  District  of  Columbia,   291 
U.S.   411,   415,   78  L.  Ed.    882, 
885  (1933) 57 

Boies  V.    Cole,   99  Ariz.    198, 
407  P. 2d  917  (1965) 73 

Bonneville  Locks  Towing  Co.   v. 
United  States,  343  F.2d  790 
(C.A.   9th,    1965) 47,   75 

Nancy  Brooks  v.  United  States, 
273  F.   Supp.    619  (1967) 74 

Caddy -Imler  Creations,  Inc.  v. 
Caddy,   299  F.2d  79,   82 
(C.A.   9th,    1962) 45 

Casey  v.  Marshall,  64  Ariz.  232, 
237,    168  P.  2d  240  (1946) 43 

Chesser  v.  United  States,  295 
F.2d310(C.A.   7th,    1961) 50 

Costello  V.  Fazio,   256  F.2d  903, 
908  (C.A.    9th,    1958) 44 


111 


Page 

Cox  V.   Northwest  Airlines,  Inc., 
379  F. 2d  893  (C.  A.    7th,    1967) 67 

Cunningham  v.   Rederiet  Vindeggen 
A/S,   333  F.2d  308,    315 
(C.A.   2nd,    1964) 63,   64 

Diapulse  Corporation  of  America 
V.   Birtcher  Corporation,   362 
F. 2d  736,   744  (C.A.   2nd,    1966) 59 

Fluor  Corporation  v.   Sykes,                            \ 
3  Ariz.  App.   211,  413  P.  2d 
270  (1966) 34 

Fulton  V.  Johannsen,   3  Ariz.  App. 
562,    567,  416  P. 2d  983  (1966) 73 

Ginsberg  v.   Royal  Ins.  Co.  ,   179 
F.2d  152,    153  (C.A.    5th,    1950) 50 

Hayden  v.   C  half  ant  Press,  Inc. , 
281  F. 2d  543,   547  (C.A.   9th,    1960)    ....    46 

Hoffman  v.  Halden,  268  F.2d  280, 
285,   303  (C.A.   9th,    1959) 52 

LeRoy  v.   Sabena  Belgian  World 
Airlines,   344  F.2d  266 
(C.A.   2nd,    1965) 65,   66 

Los  Angeles  Shipbuilding  &  Drydock 
Corporation  v.   United  States,   289 
F. 2d  222,   232  (C.A.   9th,    1961) 59 


IV 


Page 

Lundgren  v.  Freeman,  307  F.2d 
104,    113-115  (C. A.   9th,    1962) 46,   76 

Masuda  v.  Kawasaki  Dockyard 
Company,  328  F. 2d  662,   665-666 
(C.A.   9th,    1964) 59 

McWeeney  v.  New  York,  New  Haven, 
Hartford  RR  Co.  ,  282  F.  2d  34 
(1960) 62,   63,   64,   65,    67,   71 

Mitchell  V.  Emblade,  80  Ariz. 
398,  298  P. 2d  1034 69,  70,   71,  72 

Montellier  v.  United  States,  315 
F.2d  180  (C.A.  2nd,   1963) 64 

Morse  Boulger  Destructor  Company 
V.   Camden  Fibre  Mills,  239  F.2d 
382  (C.A.   3rd,   1956) 57,   58 

O'Connor  v.  United  States,  269 
F.2d  578  (1958) \    .    62,   63 

Qdekirk  v.  Austin,   90  Ariz.   97, 

102,   366  P.  2d  80  (1961) 42 

Olympic  Finance  Co.   v.   Thyret, 
337  F. 2d  62,    68  (C.A.    9th,   1964) 44 

Osborne  v.  United  States,  351 
F.2d  111,    120  (C.A.   8th,    1965) 60 

O 'Toole  V.  United  States,  242 
F.2d308(C.A.   3rd,   1957) 50 


Page 

Pacific  Queen  Fisheries  v. 
Symes,   307  F. 2d  700,   719-720 
(C.A.   9th,    1962) 53,    59 

Partenweederei,  MS  Belgrano  v. 
Weigel,   313  F. 2d  423,   425 
(C.A.   9th,    1962) 53 

Petition  of  Marina  Mercante 
Nicaraguense,   S.  A.  ,   364  F.  2d 
118  (C.A.   2nd,    1966) 66,   70 

Robey  v.   Sun  Record  Co.  ,   242 
F.2d684(C.A.    5th,    1957) 50 

Ruderman  v.  United  States,  355 
F.2d995(C.A.   2nd,    1966) 60 

Russell  V.  United  States,  288 
F.2d  520,    525  (C.A.   9th,    1961) 59 

Ruth  V.  Utah  Construction  Co.  , 
344  F. 2d  952  (C.A.    10th,    1965) 44 

Schlemmer  v.  Provident  Life  & 
Accident  Insurance  Company, 
349  F. 2d  682,   684  (C.A.    9th,    1965)    ....    59 

Southern  Pacific  Company  v. 
Barnes,  3  Ariz.  App.  483, 
415  P. 2d  579  (1966) 73 

Stauffer  Laboratories,  Inc.  v. 
Federal  Trade  Commission, 
343  F. 2d  75  (C.A.   9th,    1965) 47 


VI 


Page 

Stokes  V.   United  Airlines,    144 
F.2d  82  (C.A.   2nd,    1944) 64 

Teren  v.  Howard,   322  F. 2d  949, 
952  (C.A.    9th,    1963) 46,  76 

Tonkoff  V.  Barr,  245  F.2d  742, 
750  (C.A.    9th,    1957) 44,  46 

Trauscht  V.   Lamb,  77  Ariz.  276, 
280-281,   270  P. 2d  1071  (1954) 43 

United  States  v.  Becker,  378  F.2d 
319  (C.A.    9th,    1967) 71,   74 

United  States  v.  Furumizo,  381 
F.2d965(C.A.   9th,    1967) 71,   72 

United  States  v.   Price -McNemar 
Construction  Company,  320F.2d 
663,   666  (C.A.   9th,    1963) 53 

United  States  v.   Sommers,   351 
F.2d354(C.A.    10th,   1965) 68,  69 

Wetherbee  v.  Elgin,  Joliet  & 
Eastern  Ry.   Co.  ,    191  F.2d  302 
(C.A.   7th,    1951) 68 

Wilbur  Security  Company  v. 
Commissioner  of  Internal  Revenue, 
279  F. 2d  657,   659  (C.A.    9th, 
1960) 44,   46,   76 

Williams  v.  Kaag  Manufacturers , 
Inc.,   338  F. 2d  949  (C.A.    9th,    1964).    ...    46 


vu 


Page 
ENCYCLOPEDIAS 


Cyclopedia  of  Federal  Procedure, 
Poore  &  Keeber,  Vol.    13, 
1966  Edition,  Section  59.  40 60 

Federal  Practice  &  Procedure, 
Barron  and  Holtzoff,  Rules 
Edition,  Volume  2B,  Page  501, 
Sec.    1127 60 


STATE  STATUTES 


Arizona  Revised  Statutes,  (1956) 
Section  12-613      73 


FEDERAL  STATUTES 


Federal  Rules  of  Civil  Procedure, 
Rule  52(a) 45,   47,   50 


L 


VUl 


JURISDICTIONAL  STATEMENT 

The  Appellees  concur  with  the  jurisdictional 
statement  of  the  Appellant. 

STATEMENT  OF  THE  CASE 

The  Appellant  states  that  its  Statement  of 
Facts  "follows  the  District  Court's  statement  in 
most  particulars".  Appellant  then  declares  that 
where  additional  details  are  given  the  record  or 
transcript  citation  will  be  indicated.  The  Appel- 
lant then  goes  into  great  detail  in  re -trying  the 
case  as  to  the  facts,  and  in  many  instances  inter- 
jects its  view  of  what  the  facts  are  without  giving 
any  evidentiary  support  for  these  statements. 

Instead  of  restating  the  facts  of  this  case 
again,  xhe  Appellees  have  determined  to  stand 
upon  the  Statement  of  Facts  as  set  forth  by  the 
District  Court  and  the  Opinion  which  was  rendered 


pursuant  to  the  Statement  of  Facts.  Appellees 
will  contradict  the  Statement  of  the  Case  of  the 
Appellant  only  in  those  particulars  where  its 
Statement  is  grossly  contradictory  to  the  findings 
of  the  Court  and  is  not  substantiated  by  the  weight 
of  the  evidence. 

The  Appellant  refers  to  a  "small  boat  which 
was  carrying  the  chemical  tanks"  (page  2  of  Ap- 
pellant's Brief).  In  fact,  the  equipment  which 
was  used  to  carry  the  chemical  tanks  out  initial- 
ly, was  not  a  boat,  but  was  a  "float"  (Tr.  21) 
which  was  used  as  a  weed-cutter  (Tr.  67).  This 
was  the  apparatus  which  capsized,  causing  the 
chemical  tanks  to  go  to  the  bottom  of  the  pond  and 
necessitating  the  use  of  a  diver  to  recover  them. 
The  Trial  Court  correctly  identified  this  equip- 
ment and  described  it  as  a  "float  o:-  raft"  rather 
than  a  "boat"  (R.  217). 

The  Appellant  refers,  in  note  numbered  3  at 


page  2  of  its  Brief,  to  the  "major  function"  of  the 
Search  and  Rescue  Unit.  Appellees  could  find  no 
reference  in  the  record  to  this  "major  function" 
and  feel  that  the  Appellant  did  not  refer  to  the 
transcript  to  support  this  additional  detail  oi  dif- 
ference from  the  District  Court's  statement  of 
facts. 

The  Appellant  states  that  Cline  agreed  to 
undertake  the  job  "for  a  flat  fee  of  $25".  The 
testimony  of  the  Depot  employees  who  talked  with 
Cline  (Tr.  58  and  143)  is  that  the  $25  was  an  esti- 
mate, with  the  final  figure  to  be  determined  by 
the  length  of  time  involved  in  the  recovery. 

Appellant  states  at  page  3  that  the  Depot 
handled  the  transaction  with  Cline  as  a  contract, 
but  does  not  indicate  upon  what  testimony  this 
allegation  is  based. 

The  recovery  operation  was  alleged  to  be  "an 
acquatic  operation  apparently  being  a  rather  novel 


event"  (Appellant's  Brief  page  3).  The  Trans- 
cript reference  indicates  that  there  were  45-50 
people  there,  some  of  them  being  spectators. 
The  District  Court  indicates  (R.  221)  that  "there 
was  on  the  shore  a  retinue  of  supervisory  per- 
sonnel, spectators  and  Mrs.  Cline  and  her  two 
small  children.  "  Not  all  of  the  persons  onshore 
were  spectators  and  the  Appellant  does  not  sup- 
port its  statement  that  this  operation  was  such  a 
novel  event. 

Appellant  states  that  Cline  asked  for  a  lighter 
line  (page  4).  This  assertion  is  refuted  by  the 
record.  In  fact,  Teninty  was  not  close  enough 
to  Harmon  and  Cline  to  overhear  their  conversa- 
tion. All  he  knew  was  that  he  was  told  to  get 
another  rope  and  assumed  that  it  was  at  Cline 's 
request  (Teninty  Dep.  p.  7).  Harmon  (pages  14- 
15  Harmon  Dep. )  states  that  he  decided  the  rope 
originally  provided  was  too  heavy  and  sent   for  a 


smaller  one.  He  further  states  that  Cline  did 
not  ask  for  the  rope  in  Teninty's  hearing.  Both 
Harmon  and  Teninty  (HarmonDep.  p.  16,  Teninty 
Dcp.  p.  9)  state  that  the  rope  was  between  30  and 
40  feet  in  length. 

The  Appellant  mentions  at  page  4  that  the 
Depot  provided  the  two  boats,  the  motor  and  the 
anchor.  The  Depot  also  furnished  the  safety  line, 
the  life  jackets  and  the  persons  who  were  to  assist 
Cline.     (Tr.   45,  HarmonDep.  pp.    11-18). 

The  testimony  of  McKissick  was  that  he  had 
had  experience  with  motor  boats,  as  is  stated  by 
Appellant  at  page  5.  McKissick  goes  on,  though, 
(Tr.  75)  to  state  that  he  had  definitely  not  had 
any  experience  in  operating  two  boats  lashed  to- 
gether and  that  the  steering  was  "quite  a  bit  dif- 
ferent" from  his  previous  experience.  His  pre- 
vious experience  was  with  fishing  boats. 

Appellant  omits  from  its  Statement  of  Facts 


a  matter  which  both  Appellees  and  the  Trial  Court 
felt  was  worthy  of  mention;  namely,  that  after  the 
raft  left  the  dock  and  before  the  diving  operation 
could  commence,  the  raft  had  to  return  to  shore 
in  order  to  secure  additional  anchoring.  The 
anchor  originally  used  was  insufficient  to  hold 
the  raft  in  place  and  additional  weights  had  to  be 
used.     (R.  220,  Tr.   84). 

Appellant's  Brief  states  that  there  was  no 
regulation  requiring  the  use  of  a  lifeline,  and 
states  that  "Patterson  apparently  assumed  that 
the  practice  he  was  familiar  with  was  regulatory.  " 
(page  5  of  Appellant's  Brief).  In  fact,  reading 
the  Transcript  reference  cited  by  Appellant  indi- 
cates that  Patterson  had  been  ordered  the  day 
before  to  be  sure  that  Cline  had  a  lifeline.  There 
was  no  assumption  on  the  part  of  Patterson  --he 
had  received  specific  instructions.  (Tr.  32-34; 
Tr.   60;  Olson  Dep.  pp.    10-11). 


Appellant's  Statement  of  Facts  implies  that 
McKissick  threw  the  safety  line  to  the  two  men 
who  were  in  the  water  and  then  threw  his  life 
jacket,  and  that  the  wind  interfered  and  that  was 
the  extent  of  McKissick's  actions.  Instead,  as 
stated  in  the  Statement  of  Facts  of  the  Court,  each 
time  McKissick  threw  something  toward  the  men 
in  the  water  the  boat  was  drifting  rapidly  away 
from  them,  necessitating  restarting  the  motor, 
turning  the  clumsy  craft  around  into  the  wind  and 
making  another  approach  toward  the  men  in  the 
water.  This  procedure  took  place  three  times, 
with  McKissick  always  approaching  them  into  the 
wind,  never  learning  his  lesson  that  the  wind  was 
blowing  so  hard  that  he  could  not  throw  some- 
thing to  them  into  the  wind.  (R.  221;  Harmon 
Dep.  pp.  27-29,  38,  31-36;  Tenmty  Dep.  pp.  16- 
17;  Tr.  195-196,  50-53;  Olson  Dep.  pp.  20-22). 
Appellant   does  not   cite  any  authority  in  the 


record  for  its  statement,  at  page  6,  that  "Both 
men  sank,  and  when  Giles  came  to  the  surface 
completely  exhausted  and  alone...".  This  is 
contradictoryto  the  Court's  statement  that  "Giles 
released  Cline".  (R.  221).  In  its  footnote  at  the 
end  of  the  paragraph,  the  Appellant  argues  that 
the  Court's  statement  "is  without  credible  sup- 
port". Mrs.  Cline  testified  (Tr.  195-196)  ". .  . 
And  then  I  looked  back  at  Rob  [Cline]  and  Mr. 
Giles.  And  Rob  put  his  mouthpiece  in  and  looked 
at  me.    And  then  he  went  below  the  surface  of  the 


water.  " 


Tenintyinhis  depositionat  page  19  indicates 
that  Giles  had  to  turn  Cline  loose  in  order  to  save 
himself.  Patterson  testified  that  Giles  "said  that 
he  couldn't  last  any  longer,  or  words  to  this  ef- 
fect, and  he  let  go  of  Mr.  Cline  and  started  to- 
wards the  boat.  "  (Tr.  53).  Mrs.  Cline  testified 
that   "And  Mr.  Giles  said  that  he  yelled  to  Mr. 


McKissick  that   he  couldn't  hold  on  any  longer.  " 

(Tr.  195-196).     Giles'  deposition  (p.  11)  concurs 

with  Mrs.  Cline's  statement.   Also  Harmon  (Dep. 

p.  37)  indicates  that  Giles  left  Cline  in  order  to 

save  himself.    These  accounts  do  not  indicate  that 

Giles  and  Cline  both  went  underneath  the  surface 

of  the  water  with  Giles  coming  back  up  alone  as 

is  stated  by  the  Appellant.      Giles  (Dep.  p.  23) 

states  that: 

"Q.  After  you  returned  to  Mr.  Cline 
did  Mr.  McKissick  then  bring  the 
boat  back  up  toward  you  again? 

A.    It  was  after  Mr.    Cline  had  gone 
under.    He  had  disappeared.  " 

There  is  testimony  to  the  effect  that  the  two 
men  in  the  water  were  going  under  from  time  to 
time.  There  is  testimony  from  Giles  that  Cline 
was  "frantic",  but  there  is  other  evidence  from 
persons  on  the  bank  who  were  probably  not  as 
excited  as  Giles  was  that  Cline  was  fairly  calm. 


Patterson  testified: 

"Q  You  say  that  Mr.  Giles  came  back 
to  the  boat.  What  happened  with 
Mr.   Cline? 

"A  He  just  put  his  hands  up  and  settled 
out  of  sight.  "    (Tr.   54) 


In  his  Deposition,  Olson  stated: 

"...  here's  a  man  that's  an  expert 
swimmer,  but  made  no  attempt  at 
all  to  swim.     I  -- 

"Q  Did  he  appear  to  youto  be  helpless 
in  the  water? 

"A  Yes,  and  I  --it's  unexplainable  to 
me.  "    (page  19) 


Harmon's  Deposition  reflects: 

"Q    Was   Mr.    Cline   fighting  with    Mr. 
Giles,   did  you  notice? 

"A    Well,  not    that    I    could    tell    from 
where  I  were."    (pages  36-37) 


Having  heard  this  other  testimony,  and  after 
reading  the  depositions  which  were  introduced 
into   evidence,  the   Trial  Court  was   justified  in 
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determining  that  Cline  "matter -of -fa ctly  went  to 
his  death".  Contrary  to  the  statement  of  the  Ap- 
pellant, this  could  have  occurred,  and  it  is  not 
"negated  by  the  evidence",  as  is  stated  by  the 
Appellant  at  page  6A  of  its  Brief. 

ARGUMENT 

I. 
THE  DEPOT  WAS  NEGLIGENT 

A.      Cline  Was  An  Amateur  Scuba  Diver 

Inits  first  Specification  of  Error,  the  Appel- 
lant states  that  the  District  Court  erred  in  find- 
ing  that  Cline  was  an  amateur  scuba  diver  (page 
8  of  Appellant's  Brief).  The  Appellant  argues 
itsprem.ise  that  he  was  experienced  at  pages  10- 
14  of  its  Brief. 

The  expert  witness  on  scuba  diving,  William 
Van  Zandt,  testified  (Tr.  215-216)  that  24  hours 
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of  pool  and  lecture  time  is  the  minimum  before 
an  individual  is  certified  as  being  "competent  to 
get   involved   in  underwater  activities  as  a  scuba 

diver". 

Mrs.  Cline  testified  that  Cline  had  not  at- 
tended classes,  either  individually  or  with  the 
Sheriff's  Search  and  Rescue  Unit.    (Tr.  181-183). 

Thetestimony  of  the  Sheriff  indicates  that  no 
inquiry  was  made  into  the  background  of  persons 
who  might  come  to  the  Sheriff  and  volunteer  for 
the  scuba  unit  of  the  Search  and  Rescue  group. 
The  Sheriff  testified  that  he  never  saw  any  certi- 
ficates of  qualification  regarding  Cline 's  diving 
competence  (Tr.  114);  when  the  group  was  organ- 
ized the  only  investigation  into  Cline 's  background 
by  the  Sheriff  was  asking  Cline  if  he  was  experi- 
enced (Tr.  108);  the  Sheriff  testified  that  the 
group  has  "a  regular  monthly  scheduled  meet- 
ing" but   no  mention  was   made  anywhere   in  the 
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testimony  of  any  training  or  practice  meetings, 
or  meetings  to  examine  the  qualifications  of 
divers  or  prospective  divers.  Mr.  Thrailkill, 
who  was  the  Sheriff's  "regular  diver"  (Tr.  141) 
testified  that  he  held  scuba  diving  certificates 
and  that  his  acquaintance  with  Cline  was  "l  had 
just  discussed  with  him  a  couple  of  times  about 
diving.  "  (Tr.  237-238).  Apparently  even  though 
Cline  had  been  the  member  with  the  longest  ser- 
vice in  the  unit  he  was  not  called  upon  to  do  much 
diving  for  the  unit  since  the  "regular"  diver  had 
not  dived  with  Cline;  this  is  particularly  material 
since  the  unit  would  contain  only  three  to  four  men 
at  a  time,  and  they  were  instructed  to  dive  only 
in  pairs.     (Tr.   244,  245,   110). 

The  Appellant  points  out  the  testimo  ny  where- 
in persons  stated  that  Mr.  Cline  told  them  that  he 
was  an  "experienced"  diver.  Of  course  we  have 
no  opportunity  to  establish  that  Cline  never  told 


13 


1hc-m  that.  The  Sheriff  decided  that  if  Cline  told 
him  he  was  experienced  he  must  be;  the  Depot 
decided  that  if  someone  dived  in  the  Sheriff's 
Search  and  Rescue  Unit  he  must  be  experienced, 
without  inquiring  whether  there  were  any  qualifi- 
cations established  for  membership  in  that  Unit. 
No  one  testified  as  to  any  testing  or  examination 
of  qualifications  or  credentials  prior  to  member- 
ship in  the  Search  and  Rescue  Unit. 

Plaintiffs'  Exhibit  16  in  evidence  contains  a 
listing  of  certain minimunci  inquiries  which  should 
be  made  by  a  person  who  is  hiring  a  diver.  These 
standards  include  never  hiring  an  amateur  (a per- 
son who  has  usually  made  only  a  few  dives),  never 
hiring  an  applicant  who  cannot  produce  a  certifi- 
cate indicating  that  he  has  training  in  scuba  div- 
ing, never  hiring  someone  who  cannot  prove  a 
physical  examination  within  the  last  year,  and 
sooner  if  his  physical  condition  is   in  question. 
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Mr.  Boslcy  testilicd  (Tr.  127)  that  i)ul)lu-alu)ns 
of  the  National  Safety  Council  (Exhil)it  16  bcuni; 
such  a  publication)  were  applicable  to  the  Depot 
operations. 

The  Sheriff,  as  stated  by  the  Appellant,  did 
testify  that  the  deceased  had  made  15-20  dives. 
Mr.  Shoemaker,  though  stating  that  he  knew  Cline 
through  the  Search  and  Rescue  Unit  and  that  his 
recollection  of  the  substance  of  a  conversation 
with  Cline  was  that  Cline  was  qualified,  does  not 
testify  as  to  any  dives  which  Cline  might  have 
made  (Tr.  244);  Thrailkill,  the  "regular"  diver 
of  the  Unit,  had  not  made  any  dives  with  Cline 
(Tr.  23  8);  Brady  at  page  6  of  his  deposition  does 
state  that  he  considered  Cline  to  be  "a  competent 
diver",  but  on  page  5  of  that  deposition  he  states 
that  he  is  no  expert  in  judging  the  competence  of 
a  scuba  diver. 

None  of  these  supposedly  impartial  witnesses 
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were  qualified  to  pass  upon  the  diving  qualifica- 
tions of  Cline.  Only  one  of  them  was  a  diver  and 
he  had  never  dived  with  Cline.  The  ones  who  liad 
seen  Cline  dive  had  no  real  knowledge  of  diving 
and  would  not  be  presumed  to  know  enough  about 
diving  to  determine  whether  or  not  Cline  was 
qualified.  The  only  statement  which  points  to  any 
extensive  diving  by  Cline  is  the  Sheriff's  state- 
ment of  15-20  dives  which  Cline  had  made. 
Cline's  wife  and  father  contradict  this.  No  men- 
tion is  made  of  extensive  diving  by  Cline  by  any 
of  the  men  who  worked  with  the  Scuba  unit  of  the 
Search  and  Rescue  Unit. 

Further,  the  Appellant  alleges  that  the  Ap- 
pellees must  be  bound  by  a  statement  in  the  news- 
paper of  which  Mr.  Cline's  father  was  publisher, 
to  the  effect  that  Cline  was  an  "experienced  scuba 
diver" - 

The  senior  Mr.   Cline  explained  that  he  had 
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not  seen  the  article  until  after  its  publication  and 
that  he  had  not  provided  the  facts  contained  in  the 
article  except  for  giving  biographical  data  to  the 
writer  of  the  newspaper  account.  (Tr.  175).  Mr. 
Cline  testified  at  page  161  that  Robert  was  his 
only  child.  Appellees  submit  that  the  senior 
Cline's  testimony  that  he  did  not  write  or  review 
the  article  relating  to  his  son's  death  forthe  rea- 
son that  he  didn't  go  to  the  office  for  a  couple  of 
days,  is  credible  and  that  the  fact  that  the  senior 
Mr.  Cline  was  publisher  of  the  newspaper  does 
not  import  truth  to  its  every  statement. 

In  light  of  the  conflicting  testimony,  and  the 
fact  that  the  persons,  whom  Appellant  says  are 
"those  most  likely  to  know  of  Cline's  qualifica- 
tions", had  no  experience  or  particular  knowl- 
edge which  would  make  them  competent  to  judge 
Cline's  experience  or  competence.  Appellees  sub- 
mit that  the  District  Court's   finding  of  Cline  s 
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inexperience  was  based  upon  credible  testimony 
and  cannot  be  determined  to  be  clearly  erroneous. 


B.      The  Depot  Was  Negligent  In  Pro- 
viding Men  And  Equipment 


The  Appellant  concurs  with  the  District 
Court  in  determining  that  Cline  was  an  independ- 
ent contractor  and  that  the  duties  of  the  con- 
tractee  to  the  contractor  are  determinative  of 
the  issue.  As  is  indicated  by  the  Appellant  the 
control  which  the  contractee  exercises  over  the 
contractor  indicates  theliability  of  the  contractee 
to  the  contractor  for  injuries  sustained  by  the 
contractor. 

At  R.  227  the  District  Court  states  that  the 
Depot,  according  to  the  record,  had  control  of 
the  diving  platform;  the  motor;  the  anchor, 
anchor  line  and  safety  line;  the  life  preservers; 
and  the  personnel. 
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1.       The  Diving  Platform 

Patterson  talked  with  Cline,  set  a  time  for 
the  dive,  and  then  called  Teninty  and  ordered 
Teninty  to  have  men  available  to  assist  Cline, 
and  to  provide  equipment  to  assist  him.  (Tr. 
27-28,  70-71;  Harmon  Dep.  13;  Teninty  Dep.  7). 

None  of  the  Depot  employees  can  recall  who 
suggested  lashing  the  two  boats  together,  but  it 
is  admitted  that  they  decided  to  do  this  and  had 
Depot  employees  prepare  the  boats  which  would 
be  used  for  a  platform. 

No  mention  is  made  of  any  request  by  Cline 
to  have  the  platform  prepared  in  this  manner. 

Appellant  at  page  19,  note  16,  states  that  no 
evidence  is  in  the  record  relating  to  the  make-up 
of  a  platform  except  the  Navy  Diving  Manual, 
Exhibit  14.  On  the  contrary  the  scuba  expert, 
VanZandt,  (Tr.  219-220)  states  that  it  is  impor- 
tant for  the  platform  to  be  stationary,  and  that 
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anchors  have  to  be  provided  which  will  effectuate 
this  need.  Furthermore,  the  platform  has  to  be 
anchored  so  that  it  will  drift  over  the  object 
which  is  being  dived  for.  McKissick  (Tr.  85) 
testifies  that  they  dropped  anchor  over  the  spot 
where  thetanks  were  thought  to  be  and  that  the 
boat  then  drifted  10-15  feet.  There  was  only  one 
anchor.  Van  Zandt  testified  that  where  wind  was 
blowing,  two  anchors  at  least  would  be  required 
to  hold  the  platform  steady,  (Tr.  219-220),  and 
that  three  would  be  better;  the  Navy  Diving  Man- 
ual, Exhibit  14,  requires  "a  two-point  moor". 
2.  The  Anchor 
There  was  only  one  anchoring  device,  and 
this,  at  best,  was  makeshift.  It  was  an  eight 
inch  length  of  pipe  with  a  bottom  welded  in  it, 
and  filled  with  cable  fasteners  for  weight.  (Tr. 
72-73;  Aragon  Dep.  p.  10).  The  original  anchor 
was  insufficient  to  hold   the  boat  so  the  party 
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went  back  into  shore  and  had  additional  weights 
put  into  the  piece  of  pipe.  (Tr.  84;  Olson  Dep. 
p.  18).  The  anchor  was  attached  to  the  boat 
with  an  anchor  line.    (Tr.  38,  73). 

There  is  no  question  that  the  Depot  pro- 
vided the  boats  and  the  anchor  for  the  diving 
operation. 

The  only  question  is  that  of  the  suitability 
of  this  equipment;  it  was  provided  by  the  con- 
tractee;  the  contractee*s  employees  controlled 
the  use  of  the  equipment.  Was  the  contractee 
negligent  in  this  control?  The  District  Court 
determined  that  it  was. 

The  platform  was  a  12  foot  boat  and  a  14 
foot  boat  lashed  together  to  make  a  single  unit. 
The  boats  were  powered  by  a  single  outboard 
motor,  with  the  highest  estimate  of  its  size  be- 
ing 9  horsepower,  but  estimated  by  McKissick 
(the  Depot's  "expert"  outboard  operator)  at  a  4 
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horsepower  motor.  The  Appellant  (page  20  of 
Brief)  asserts  that  the  motor  was  sufficient  and 
the  boats  were  maneuverable  as  evidenced  by 
the  fact  that  the  equipment  approached  Giles  3 
times  in  the  space  of  a  few  minutes. 

In  fact,  McKissick  testifies  that  the  maneu- 
verability was  cumbersome,  slow  and  clumsy 
(Tr.  75,  87).  The  testimony  is  clear  that  Giles 
held  Cline  up  for  a  period  of  8-10  minutes  (Tr. 
198;  Giles  Dep.  p.  26),  and  during  this  time, 
either  because  of  his  own  incompetence,  or  the 
awkwardness  and  inadequacy  of  his  equipment, 
McKissick  was  unable  to  get  close  enough  to  the 
men  to  get  a  line  to  them. 

3.      Safety  Line 

As  is  argued  by  Appellant  at  page  21,  there 
is  a  question  as  to  the  use  of  a  "safety  line". 
There  is  one  type  of  safety  line  which  is  to  be 
tied  to  the  diver.    In  additionto  this  line,  though. 
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another  line  (also  sometimes  termed  a  "safety 
line")  is  to  be  held  in  the  boat  and  should  be 
ready  to  throw  to  the  di-^^er.  This  second  type 
of  safety  line  often  has  attached  to  it  a  ring -buoy 
though  it  can  simply  be  knotted.  Van  Zandt  ex- 
plains the  distinction  at  page  220  of  the  Tran- 
script: 

"Well,  it  should  have  some  type  of  a 
flotation  device,  either  a  ring  buoy  or 
life  -saving  torpedo,  or  life  -saving  rope 
that  you  can  throw.  It's  a  weighted 
rope. " 

In  other  words,  there  shouldbe  several  ropes 
on  the  diving  platform.  At  least  two  and  prefer- 
ably three  anchors  should  be  provided,  and  we 
assume  that  they  would  be  attached  to  ropes .  The 
diver  should  have  e  "safety  line"for  tyingto  him. 
There  should  be  also  some  type  of  a  weighted 
rope  for  throwing  to  the  diver. 

The  Appellant's  argument  that  the  safety  line 
is  to  be  attached  to  the  diver  and  not  thrown  to 
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him  is  erroneous.  Van Zandt  explained  that  both 
lines  are  necessary  (Tr.  218-220,  234).  The 
District  Court  found  negligence  on  the  part  of 
the  Depot  in  failing  to  supply  a  ring  buoy  or 
weighted  rope,  and  this  negligence  is  supported 
by  the  evidence.  (Tr.  77;  Giles  Dep.  p.  6). 
The  presence  of  a  ring  buoy  is  one  of  those  items 
which  is  always  required  when  working  around 
water.  A  ring  buoy  is  part  of  the  standard  equip- 
ment on  a  diving  platform,  and  is  not  merely 
used  at  swimming  pools,  bathing  beaches  and  on 
large  ships.  The  Depot  employees  made  sure 
there  were  life  jackets  for  the  other  two  men;  the 
ring  buoy  is  fully  as  standard  equipment  for  such 
an  operation  as  +hiswas  as  the  life  jackets  would 
be. 

It  is  not  a  situation  where  the  contractee 
could  not  anticipate  trouble  and  therefore  did 
not  have  to  take  precautions  against  it.    Rather, 
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the  contractee  did  anticipate  difficulty  and  pro- 
vided McKissick  and  Giles  with  life  jackets. 
The  ring  buoy  or  weighted  rope  is  as  essential 
in  a  boat  in  an  operation  such  as  this  as  were 
the  life  jackets  onthe  boat  operator  and  the  spec- 
tator on  the  boat. 

The  Appellant  in  one  place  argues  that  had 
Cline  had  the  safety  line  attached  to  his  body  ] 
could  have  been  pulled  into  the  boat  (Brief  page 
21),  and  then  on  page  22  argues  that  even  if  a 
ring  buoy  had  been  provided  it  wouldn't  have  been 
helpful.  This  is  sheer  conjecture,  completely 
unsupported  by  the  evidence,  and  Appellant 
makes  no  effort  to  tie  this  argument  into  the 
testimony  or  evidence.  The  fact  that  the  life 
jacket  and  unweighted  rope  did  not  come  near 
Giles  has  no  bearing  on  the  question  of  whether 
a  proper  piece  of  equipment  might  have  been 
more    effective,     and    whether    the     failure    to 
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provide  this  basic  item  of  equipment  was  negli- 
gence on  the  part  of  the  Appellant. 

The  record  completely  supports  the  Dis- 
trict Court  in  its  determination  that  the  Depot 
was  negligent  in  providing  an  unsafe  and  inade- 
quate diving  platform,  inadequate  emergency- 
equipment,  no  ring  buoy  or  weighted  rope,  and 
an  inadequate  motor.  Nothing  in  the  record 
cited  by  Appellant  establishes  that  there  was  no 
negligence  or  that  these  items  were  adequate. 

The  Appellant's  main  argument  centers 
around  the  fact  that  Cline  was  "an  expert"  and 
he  should  have  refused  to  dive  if  anything  was 
not  as  it  should  be.  It  is  established  that  Cline 
was  merely  an  amateur.  Furthermore,  Cline 
was  relying  onthe  Depot  to  provide  the  equipment 
for  the  dive.  They  were  in  charge.  Van  Zandt 
said  that  if  a  diver  is  working  for  someone  and 
"they  are  telling  him  where  he  is  to  go  down" 
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(Tr.  22  6),  the  surface  operations  are  the  respon- 
sibility of  the  contractee.  This  testimony  would 
be  sufficient  in  and  of  itself  for  the  Court  to  find 
that  the  surface  operations  were  the  obligation 
of  the  contractee  and  under  its  control. 
4.      The  Tenders 

Appellant  argues  at  page  23A  that  it  was  up 
to  Cline  to  check  into  the  qualifications  of  the 
tenders  who  were  provided  for  him.  Mrs.  Cline 
(Tr.  201)  testified  that  on  the  way  out  to  the 
Depot  on  that  day  she  asked  whether  there  would 
be  anyone  to  help  him,  as  in  the  past,  and  he 
stated  that  he  thought  Mr.  Gonzales  would  be 
there  too.  Mr.  Gonzales  was  the  person  who  had 
helped  him  the  time  he  worked  at  the  Depot  pre- 
viously.    (Teninty  Dep.  pp.  4-6). 

It  seems  reasonable  that  when  Cline  arrived 
at  the  scene  and  found  the  platform  set  up,  the 
line  being  secured,  the  life  jackets  put  on,  and 


27 


being  advised  that  these  two  men  were  going  out 
with  him,  Cline  felt  that  Gonzales  wasn't  avail- 
able and  that  a  reasonable  substitute  had  been 
found  to  assist  him. 

It  was  only  after  the  diving  started  and  Giles 
inquired  about  the  extra  weights  that  Cline  could 
have  known  that  Giles  was  not  experienced  in 
diving. 

The  Appellant  at  page  18  states  again  that 
Cline  complained  about  the  first  safety  line .  This 
is  an  erroneous  assumption  on  the  part  of  the 
Appellant,  perhaps  because  of  the  statement  bj 
Teninty  (Dep.  p.  7)  that  Cline  asked  Harmon  for 
another  line,  but  then  adding  that  he  was  too  far 
away  to  hear  the  conversation.  Olson  (Dep.  pp. 
7-8)  states  that  it  was  Patterson,  Teninty,  Mar- 
shall or  McKis  sick  who  determined  that  the  first 
line  was  not  appropriate  for  a  safety  line. 
Harmon  (Dep.  pp.    11-12)  states  that  he  is  the 
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one  who  determined  that  another  line  was  needed, 
and  at  page  14,  states  that  Cline  did  not  ask  for 
the  line. 

The  Appellant,  page  24,  surmises  that  the 
really  significant  findings  of  the  District  Court 
are  those  relating  to  the  rescue.  This  may  be 
true.  However,  the  Court  found  negligence  in 
failing  to  provide  proper  equipment  for  the  oper- 
ation which  was  undertaken.  It  is  impossible  to 
say  that  the  accident  would  not  have  occurred  had 
proper  equipment  been  provided,  but  neither  is 
it  possible  to  say  that  the  negligence  of  the  Depot 
in  providing  improper  equipment  and  personnel 
had  nothing  to  do  with  the  fact  that  Cline  encoun- 
tered difficulty.  For  example,  had  the  platform 
and  anchor  been  positioned  properly,  it  is  pos- 
sible that  Cline  would  have  come  up  much  nearer 
the  platform  than  he  did,  and  the  emergency 
might  not  have  occurred.    This  is  conjecture,  it 
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is  true,  but  so  is  the  argument  at  pages  21-24  of 
Appellant's  Brief.  Appellant  does  not  inanyway 
show  that  the  District  Court's  findings  of  negli- 
gence in  providing  inadequate  equipment  and 
incompetent  personnel  is  not  justified  under  the 
facts. 

5.  Personnel 
The  negligence  of  the  personnel  of  the  Depot 
is  most  apparent  during  their  rescue  attempts. 
At  pages  27-33  of  its  Brief,  the  Appellant  sum- 
marizes some  of  the  testimony  relating  to  the 
rescue.  This  summary,  read  with  that  of  the 
District  Court  (R.  221-222),  indicates  the  scene. 
At  page  34  of  its  Brief,  the  Appellant  argues  that 
McKissick  acted  as  a  reasonable  person  would 
have  acted.  In  its  argument,  though,  the  Appel- 
lant fails  to  note  that  McKissick  made  the  same 
errors  at  least  twice.  When  Giles  first  went  in 
after    Cline,    McKissick    was     faced    with    the 
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dilemma  posed  by  Appellant  on  page  34.  How- 
ever, once  he  started  the  motor,  turned  the  boat 
around,  and  failed  to  get  close  enough  to  the  men 
that  Giles  could  reach  the  rope  he  threw,  wouldn't 
a  reasonable  man  have  realized  that  different 
tactics  were  necessary  on  his  next  try?  McKis- 
sick,  though,  did  the  same  thing  the  second  time, 
this  time  throwing  his  life  jacket  at  the  men.  He 
threw  the  life  jacket  from  approximately  the  same 
position  as  before,  and  into  the  wind.  (Tr.  87). 
If  he  was  not  negligent  on  his  first  throw,  he 
surely  was  on  his  second. 

Furthermore,  the  Appellant  overlooks  the 
fact  that  while  Giles  was  holding  Cline  up,  and 
after  McKissick  had  approached  them  the  first 
time  and  thrown  the  lifeline  toward  them,  the 
boat  was  drifting  away,  necessitating  another 
session  of  starting  the  motor,  turning  the  boat 
around,    and  reapproaching  the  men.     This  was 
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a  slow  maneuver,  and  McKissick  surely  had  time 
to  reflect  upon  his  failure  on  the  first  pass  and 
determine  that  the  wind  was  creating  difficulty. 
He  had  time  to  work  out  another  plan  of  action 
whereby  he  could  use  the  wind  to  help  him,  in- 
stead of  throwing  into  the  wind.  McKissick  did 
not  act  reasonably,  however;  he  performed  his 
second  maneuver  exactly  as  the  first  one,  with 
the  same  result.  In  all,  some  eight  to  ten  min- 
utes elapsed;  there  was  time  for  McKissick  to 
rectify  his  first  error,  that  of  throwing  into  the 
wind,  instead  of  perpetuating  it  again. 

At  page  35  the  Appellant  points  out  in  a  foot- 
note that  the  propeller  of  the  boat  must  be  con- 
sidered. It  must  be  remembered  that  McKis- 
sick, while  he  was  being  so  "reasonable", 
managed  to  get  one  of  the  ropes  (either  the 
anchor  or  the  safety  line)  caught  in  the  propeller. 
(Tr.   88,  Giles  Dep.  p.   11). 
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Appellees  submit  that  the  actions  oi"  McKis- 
sick  were  not  reasonable  efforts  under  the  cir- 
cumstances. It  is  plausible  that  on  his  first 
attempt  he  would  not  realize  the  importance  of 
approaching  from  the  upwind  side,  but  certainly 
he  should  have  learned  from  his  abortive  first 
attempt.  He  did  not,  and  as  a  consequence, 
Cline  died. 

Appellant  (footnote  No.  20,  at  page  2  7)  points 
out  that  other  Depot  employees  attempted  to  res- 
cue Cline,  and  comments  on  the  failure  of  the 
District  Court  to  discuss  this  fact.  In  fact,  these 
men  stood  on  the  bank  until  Cline  had  been  held 
up  by  Giles  for  8-10  minutes,  and  after  Cline  had 
disappeared  and  gone  to  the  bottom,  then  they 
attempted  to  rescue  him.  (Tr.  12,  94;  Harmon 
Dep.  pp.  38-39;  Teninty  Dep.  p.  19).  No  attempt 
was  made  by  these  men  during  the  time  that  Cline 
was  on  the  surface  of  the  water. 
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Appellant  argues  that  the  equipment  and  per- 
sonnel were  adequate  (or  that  it  was  up  to  Cline 
to  object  to  them  if  they  were  not)  and  that  rea- 
sonable efforts  were  made  to  rescue  Cline. 
Where  a  contractee  provides  equipment  and  per- 
sonnel to  a  contractor,  the  equipment  and  person- 
nel must  be  suitable  and  adequate  for  the  job 
which  is  undertaken.  The  contractee  is  liable 
for  its  negligence  to  the  extent  that  it  has  exer- 
cised control  over  the  operation. 

"One  who  entrusts  work  to  an  indepen- 
dent contractor,  but  who  retains  the 
control  of  any  part  of  the  work,  is  sub- 
ject to  liability  for  physical  harm  to 
others  for  whose  safety  the  employer 
owes  a  duty  to  exercise  reasonable 
care,  which  is  caused  by  his  failure  to 
exercise  his  control  with  reasonable 
care. "  Fluor  Corporation  v.  Sykes, 
3  Ariz.  App.  211,  413  P.  2d  270  (1966). 

Amacker  v.  Skelly  Oil  Co. ,  132  F.2d  431 
(C.A.  5th,  1942),  Cert.  Den.  322  U.S.  760,  88 
L.  Ed.    1588,  64S.C.    1278;  Rehearing  Den.  323 
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U.S.    810,    89  L.   Ed.    646,    65   S.C.   29,    is  very 

closely  in  point  to  the  case  now  being  considered. 

In  Amacker,  an  independent  contractor  was  asked 

to  send  out  two  men  without  foreman  and  without 

tools  to  clean  out   an  oil  tank.      The  contractee, 

as   does  the  Appellant  here,    argued  that  there 

was  no  duty  on  its  part,  that  there  was  no  breach 

of  any  duty,  that  the  plaintiff  was  an  independent 

contractor,  that  plaintiff  was  experienced,  that 

he   knew  the  danger,  that  he  should  have  taken 

any  necessary  precautions.     The  District  Court 

directed  a  verdict   for  the  defendant,  which  was 

reversed    on  appeal.      At    page  433,    the   Court 

holds: 

"On  this  record,  the  defendant  had  su- 
pervision and  control  over  deceased 
and  was  under  a  duty  to  exercise  due 
care  to  see  that  the  dangerous  work  it 
put  him  to  doing  was  done  by  reason- 
ably safe  and  prudent  means  and  meth- 
ods, and  deceased  in  going  into  the 
tank  to  do  the  work  required  with  the 
tools  and    equipment    and    in    the  way 
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provided  by  the  defendant  had  a  right 
to  assume  that  the  defendant  had  taken 
adequate  precautions,  *  **  we  hold  that 
defendant  owed  a  duty  to  deceased,  that 
there  was  ample  evidence  to  take  the 
case  to  the  jury  on  all  the  issues,  . . .  " 


As  has  been  demonstrated,  and  as  is  admit- 
ted bythe  employees  of  the  Depot  (OlsonDep.  pp. 
10-11;  Harmon  Dep.  pp.  13-15;  Tr.   28,  30,  32- 
34,  35,  45,  70,  77,  80,   226),  McKis sick  was  in 
charge  of  the  boat,  subject  to  the  supervision  of 
and  instructions  fromTeninty,  Patterson,  Olson 
and  Harmon.    The  Depot  personnel  provided  all 
the  equipment  except  the  wet  suit  and  scuba  gear 
which  Cline  borrowed  (Tr.   112,    143)  from  the 
Sheriff.    The  Depot  provided  all  the  personnel 
who  were  to  assist  in  the  operation.     Cline  fits 
squarely  into  the  holding  of  the  Amacker  case, 
that  when  a  contractor  works  with  the  tools  and 
equipment  provided  bythe  contractee  he  has  the 
right  to  assume  that  the  contractee  has  taken  all 
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necessary  precautions  for  his  safety.  This  was 
not  done  by  the  Depot;  it  had  a  duty  which  it 
breached,  and  Cline  died  as  a  result  of  the 
breach. 


C.      The  Depot  Was  Negligent  In  Its 
Rescue  Attempts 


After  Cline  was  found  to  be  "in  trouble", 
various  attempts  to  rescue  him  were  made. 
These  have  been  discussed  factually  in  the  pre- 
ceding pages,  particularly  with  reference  to  the 
incompetence  of  the  personnel  who  were  at  hand 
to  assist  him  on  that  fateful  day. 

It  is  the  position  of  the  Appellees  that  the 
employees  of  the  Depot  had  a  DUTY  to  rescue 
Cline,  since  their  negligence  had  put  him  into 
the  predicament  he  was  in,  and  that  their  breach 
of  this  duty  culminated  in  his  death;  that  Appel- 
lant should  be  held  liable  for  its  breach  in  this 
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regard. 

The  Depot  personnel  were  not  volunteers  as 
is  argued  by  the  Appellant  at  page  2  5  of  its  Brief. 
The  Depot  had  provided  the  men  and  equipment 
for  the  operation  and  had  the  duty  to  protect 
Cline  from  any  defects  in  the  equipment  or  neg- 
ligence of  its  employees.  The  negligence  of  the 
personnel  has  been  established.  They  did  not 
work  "reasonably"  with  the  equipment  which  was 
at  hand.  Thus,  even  under  the  Good  Samaritan 
Doctrine,  *vhich  Appellant  attempts  to  discount, 
the  Depot  is  liable. 

At  page  26  the  Appellant  states  that  it  can 
"pass  by  the  Good  Samaritan  doctrine  for  the 
Court  has  failed  to  find  that  as  a  result  of  the 
Government's  alleged  negligence  Cline 's  position 
was  worsened.  "  Whether  or  not  there  was  a 
finding  on  this  point.,  the  testimony  was  that  the 
persons  on  the  shore  were  under  the  impression 
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that  there  was  no  need  for  them  to  go  to  Cline's 
rescue  because  the  boat  was  thereto  rescue  him 
(Tr.  57).  As  to  worsening  his  condition,  both 
Patterson  and  Mrs.  Cline  felt  that  they  would 
have  been  able  to  rescue  him,  and  were  deterred 
by  the  fact  that  another,  supposedly  more  effi- 
cient means,  was  at  hand  in  that  a  boat  was 
maneuvering  toward  him.     (Tr.    196-197,   53). 

Appellant  attempts  to  establish  that  Cline 
should  be  precluded  from  recovering  even  if  the 
Appellant  was  negligent  for  the  reason  that  Cline 
was  contributorily  negligent. 

The  bases  of  contributory  negligence  are 
two:  Cline's  failure  to  wear  the  lifeline  and  the 
fact  that  Appellant  asserts  that  Cline  should  have 
stopped  the  operation  if  the  men  and  equipment 
were  not  adequate. 

As  to  the  first.  Van  Zandt  testified  that 
wearing  a  lifeline  while  working  in  a  circular 
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pattern  "would  be  almost  impossible  ...  of 
course  the  life  line  would  become  entangled  in 
the  weeds.  It  wouldn't' allow  you  to  make  a  cir- 
cular pattern  .  .  .  and  you  would  be  dragging  the 
added  weight  of  the  weeds  along  behind  you  .  . . 
would  be  like  swimming  with  a  weight  attached 
to  you.  "    (Tr.  224). 

The  Appellant's  expert  witness,  Thrailkill, 
testified  after  Van  Zandt  (Tr.  236-242)  and  did 
nothing  to  refute  this  testimony.  Thrailkill  testi- 
fied that,  as  a  general  rule,  a  safety  line  was 
necessary.  (Tr.  238).  He  was  not  asked  any 
questions  regarding  the  use  of  a  safety  line  in 
weed  infested  waters. 

Appellant  argues  that  Van  Zandt ' s  testimony 
in  this  regard  should  not  be  considered  because 
Cline  made  semi -circular  passes  (as  distin- 
guished from  circular)  and  that  there  was  no 
need  for  Cline  to  make  circular  or  semi-circular 


40 


passes.  Tlie  type  ol'  passers  which  would  be  re- 
quired by  this  job  is  not  a  nia1l(>r  which  is  in 
testimony,  and  Appellant  does  not  give  refer- 
ence as-  lothebasis  for  its  statement  that  "therc^ 
was  no  need  Tor  Cline  to  make  circular  passes 
in  searching  for  the  tanks". 

The  fact  is  that  Cline  did  make  circular 
(Teninty  Dep.  p.  14,  Harmon  Dep.  ]).  26)  or 
fishhook  type  passes  (Tr.  49,  Olson  Dep.  p.  16), 
and  a  lifeline  was  detrimental  to  his  welfare^  if 
he  wore  it  in  passes  of  this  type  (Tr.  224).  It 
was  not  negligence  on  the  part  of  Cline  to  rc^fusc^ 
to  wear  the  lifeline  when  it  would  have  been  more 
dangerous  to  him  to  wear  it. 

The  Appellant  argues  that  it  was  negligence 
for  Cline  to  dive  without  a  "buddy"  diver.  The 
general  rules  are  that  this  is  a  recognized  pro- 
cedure; however,  there  were  numerous  people 
standing  on  shore,   and  two  men  in  the  boat.     It 
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is  reasonable  foi  Cline  to  feei  that  under  cir- 
cumstances where  there  are  numerous  bystand- 
ers, a  diving  "buddy"  would  not  be  necessary. 

The  District  Court  determined  that  Cline 
was  not  negligent  in  refusing  to  dive  because 
experienced  divers  and  more  adequate  equipment 
were  not  made  available  for  him;  he  was  not  neg- 
ligent in  not  diving  with  a  buddy;  he  was  not  neg- 
ligent in  relying  on  the  Depot  to  rescue  him  after 
the  employees  of  the  Appellant  were  cognizant  of 
his  distress. 

The  Appellant  asserts  that  Cline 's  negli- 
gence bars  recovery.  Under  the  Last  Clear 
Chance  Doctrine,  which  is  applicable  in  Arizona, 
the  possibility  of  negligence  on  the  part  of  Cline 
is  immaterial  if  his  negligence  had  come  to  rest 
and  defendant  thereafter  had  the  last  clear  chance 
to  avoid  injuring  him  by  the  exercise  of  reason- 
able care  and  failed  to  do  so.    Odekirkv.  Austin, 
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90  Ariz.  97,  102,  366  P. 2d  80  (1961);  Trauschl 
V.  Lamb ,  77  Ariz.  276,  280-281,  270  P. 2d  1071 
(1954);  Casey  v.  Marshall,  64  Ariz.  232,  237, 
168  P.  2d  240  (1946).  This  doctrine  was  con- 
sidered by  the  Trial  Court  (R.   230). 


D.       Summary  On  Question  Of  Negli- 
gence 


Appellant  has  argued  the  facts  of  the  case  at 
length,  asserting  that  the  Trial  Court  made  an 
erroneous  decision  on  the  facts  as  to  the  question 
of  negligence.  Because  most  of  the  Court's 
Findings  of  Fact  were  questioned  by  this  man- 
ner of  presentation,  the  Appellees  have  given 
Transcript  and  Deposition  testimony  upon  which 
the  Trial  Court  could  base  its  Findings. 

This  case  was  tried  upon  personal  testi- 
mony, supported  by  depositions  of  some  un- 
available   witnesses.      Of    the    oral    testimony 
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before  the  Court,  Patterson,  McKissick  and 
Mrs.  Cline  were  witnesses  to  the  tragedy. 
Other  witnesses  of  the  circumstances  by  which 
Cline  drowned  testified  through  depositions. 

The  principles  relating  to  the  presumptions 
of,  and  inferences  attributable  to,  findings  of  a 
Trial  Court  upon  an  appeal  are  numerous.  It  is 
settled  that,  in  non-jury  cases,  the  determina- 
tion of  the  credibility  of  witnesses  is  a  function 
peculiarly  and  properly  for  the  Trial  Court  and 
his  decision  is  not  disturbed  on  appeal.  Ruth  v. 
Utah  Construction  Co . ,  344  F.2d  952  (C.A.  10th, 
1965);  Olympic  Finance  Co .  v.  Thyret,  337  F.2d 
62,  68  (C.A.  9th,  1964);  CosteUo  v.  Fazio,  256 
F.2d903,  908(C.A.  9th,  1958);  Tonkoff  v.  Barr, 
245  F.2d  742,  750  (C.A.  9th,  1957);  Wilbur  Se- 
curity Company  v.  Commissioner  of  Internal 
Revenue,   279  F. 2d  657,   659  (C.A.   9th,    1960). 

In  fact,  this  Court  has  held  that  the  decision 
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of  the  Trial  Court  will  be  upheld  when  it  is  shown 
that  its  decision  is  based  upon  the  testimony  of 
only  one  witness,  even  though  other  testimony 
contradicts  this  witness.  Caddy -I  ml  er  Crea- 
tions, Inc.  V.  Caddy,  299  F.2d  79,  82  (C.A. 
9th,   1962). 

Much  of  the  important  testimony  in  this  case 
was  from  witnesses  who  testified  before  the  Trial 
Court.  The  credibility  of  the  witnesses  was  de- 
termined by  the  Trial  Court  and  his  determina- 
tion of  the  facts  in  this  matter  reflect  his  deci- 
sion as  to  their  credibility. 

One  of  the  most  settled  practices  in  our 
court  systems  is  that  a  decision  of  the  Trial 
Court  on  questions  of  fact  will  not  be  overruled 
onappeal,  unless  a  very  substantial  argument  is 
made  to  the  Appellate  Court  by  the  Appellant. 

This  theory  of  law  was  codified  in  Rule  52(a) 
F.R.C.P.,  which  provides: 
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"...  Findings  of  fact  shall  not  be  set 
aside  unless  clearly  erroneous,  and 
due  regard  shall  be  given  to  the  oppor- 
tunity of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses.  .  .  " 

Another  basic  premise  in  appellate  proce- 
dure is  that  if  two  or  more  inferences  can  be 
made  from  the  evidence,  the  Appellate  Court 
must  take  the  view  of  the  evidence  which  is  most 
favorable  to  the  appellee.  The  Ninth  Circuit  has 
uniformly  held  that  the  decision  of  the  Trial 
Court  will  be  reversed  only  if  that  decision  is 
"clearly  erroneous"  and  is  not  supported  by  evi- 
dence. Tonkoff  V.  Barr,  supra.  ;  Wilbur  Secu- 
rity Company  v.  Commissioner  of  Internal  Rev- 
enue, supra;  Hayden  v.  Chalfant  Press,  Inc., 
281  F.2d  543,  547  (C. A.  9th,  1960);  Lundgren 
V.  Freeman,  307  F.2d  104,  113-115  (C.A.  9th, 
1962);  Teren  v.  Howard,  322  F.2d  949,  952 
(C.A.  9th,  1963);  WiUiams  v.  Kaag  Manufac- 
turers.   Inc..    338  F.2d  949  (C.A.    9th,    1964); 
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Stauffer  Laboratories,  Inc.  v.  Federal  Trade 
Commission,  343  F.2d  75  (C.A.  9th,  1965); 
Bonneville  Locks  Towing  Co.  v.  United  States, 
343  F.  2d  790  (C.A.   9th,    1965). 


II. 


THE  DAMAGES  ARE  NOT  EXCESSIVE 


A.      The  Award  Is  Sufficiently  Specific 
Under  Rule  52(a)  F.R.C.P. 


Appellant  asserts  at  pages  41-47  that  the 
Findings  of  Fact  of  the  Trial  Court  are  erroneous 
in  that  the  Findings  do  not  comply  with  F.R.C.P. 
52(a)  as  to  specificity.  Particularly  objection- 
able to  the  Appellant  is  the  fact  that  the  District 
Court  found  that  Cline  would  have  earned  an 
average  of  $24,000  a  year  over  his  life  time. 
Appellees  assert  that  sufficient  basis  for  this  de- 
cision is  in  the  record  and  that  the  determination 
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oi"  1lu-    Trial    Court  is  as  specific  as  is  possible 
on  this  item. 

DuaneHagadone,  the  President  of  the  news- 
paper chain  which  employed  Cline,  testified 
(Tr.  154-155)  to  Cline 's  financial  prospects. 
Hagadone  testified  (Tr.  154)  that  in  two  or  three 
years  Cline  would  have  been  making  $20,  000  or 
more,  and  that  would  increase  substantially  as 
time  went  by,  at  least  up  to  $30,000  (Tr.  155). 
On  cross-examination,  Mr.  Hagadone  testified 
(Tr.  156)  that  the  present  publisher,  who  works 
part-time,  makes  $30,000  and  would  make  more 
if  he  had  not  turned  over  part  of  his  normal  load 
to  an  assistant. 

Mr.  Hagadone 's  testimony  regarding  Mr. 
Cline's  income  possibilities  and  job  security  was 
verified  by Cline's  father  (Tr.  170).  TheAppel- 
lant  has  pointed  to  no  testimony  which  would 
indicate  that  these  income  levels  would  not  be 
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reached  by  Cline.  Appellant  has  only  argued 
that  the  District  Court  reached  a  conclusion  of 
$24,000  without  supporting  his  decision  by  evi- 
dentiary findings.  Appellees  submit  that  the 
Trial  Court  had  to  begin  somewhere  in  its  cal- 
culation of  damages,  and  that  the  determination 
of  an  average  annual  income  of  $24,  000  is  sup- 
ported by  the  evidence  and  is  sufficiently  specific 
that  it  can  be  reviewed  on  appeal.  The  Appellant 
cites  cases  that  held  that  findings  of  fact  must 
be  specific  enough  that  the  decision  can  be  re- 
viewed on  appeal.  Appellees  submit  that  these 
cases  would  possibly  apply  had  the  District  Court 
determined  only  that  the  plaintiffs  would  recover 
the  sum  of  $389,390.  15  without  showing  the  cal- 
culations for  present  value  and  cost  of  mainten- 


ance. 


"Neither  may  the  court  now  be  put  in 
error  for  its  failure  to  reveal  the  meth- 
od employed  in  calculating  the  amount 
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of  damages  awarded,  for  the  method  of 
assessing  unliquidated  damages  in  any 
case  is  not  required  to  be  revealed  by 
a  trier  of  the  facts,  either  court  or 
jury.  In  such  cases  the  court's  in- 
formed opinion  and  best  estimate  of 
the  damages  is  reflected  in  his  award 
..."  Ginsberg  v.  Royal  Ins.  Co. ,  179 
F. 2d  152,    153  (C. A.   5th,    1950). 

For  other  cases,  in  addition  to  those  cited 
by  the  Appellant,  which  hold  that  the  computa- 
tion of  the  damages  does  not  have  to  be  included 
in  the  Findings  of  Fact  in  order  to  comply  with 
F.R.C.P.  52(a),  see:  Robey  v.  Sun  Record  Co.  , 
242  F.  2d  684  (C.A.  5th,  1957);  Chesserv.  United 
States,  295  F.2d  310  (C.A.  7th,  1961);  O 'Toole 
V.  United  States,  242  F.2d  308  (C.A.  3rd,  1957). 

B.      Income  Tax  Question 

In  order  to  buttress  its  argument  that  the 
judgment  of  the  Trial  Court  was  erroneous  due  to 
excessiveness,  the  Appellant  raises  the  question 
of  whether  income  taxes  should  be  considered. 
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Appellant  argues  at  length  on  its  theory  that 
the  District  Court  committed  error  in  failing  to 
make  a  deduction  from  gross  earnings  for  federal 
income  taxes.  It  is  the  contention  of  the  Appel- 
lees that  this  argument  must  fail  for  three  rea- 
sons, all  as  will  be  more  fully  discussed  herein. 
First,  the  question  of  the  deduction  of  income 
tax  was  not  presented  by  the  Appellant  to  the 
Trial  Court  for  its  determination;  second,  the 
attorney  for  the  government  entered  into  a  stipu- 
lation at  the  time  of  trial  as  to  damages  should 
the  Court  find  liability;  third,  the  deduction  of 
income  tax  from  a  wrongful  death  award  is  not 
the  law  in  Arizona.  For  the  first  two  reasons, 
the  Appellant  should  be  precluded  from  arguing 
that  a  deduction  can  be  made  at  this  time  for 
income  taxes;  for  the  third  reason,  this  Court 
should  refuse  to  resubmit  this  case  to  the  Dis- 
trict Court  as  requested  by  the  Appellant. 
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1,      The  Theory  That  Income  Taxes    ■ 
Should  Be  Deducted  From  The 
Award  Is  Raised  For  The  First 
Time  On  Appeal 

At  no  time  during  the  trial  of  this  matter  or 
in  the  memoranda  presented  to  the  District  Judge 
was  there  any  argument  or  question  raised  re- 
garding a  deduction  for  income  taxes.  The  mat- 
ter was  not  submitted  to  the  Trial  Court  in  any 
form  or  aspect.  Upon  reading  the  Appellant's 
Appeal  Brief  we  find  that  Appellant  has  spent  ten 
pages  arguing  that  the  Court  of  Appeals  should 
determine  that  the  question  of  damages  should  be 
remanded  to  the  District  Court  for  deduction  of 
estimated  income  taxes. 

This  Court  has  consistently  held  that  if  a 
question  is  not  briefed  in  or  considered  by  the 
District  Court  then  the  Court  of  Appeals  will  not 
consider  it  at  the  time  of  the  appeal.  See  Hoff- 
man  v.  Halden,  268  F.2d  280,  285  and  303  (C.A. 
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9th,  1959);  United  States  v.  Price -McNemar  Con- 
struction Company,  320  F.2d  663,  666  (C.A.  9th, 
1963);  Pacific  Queen  Fisheries  v.  Symes,  307 
F. 2d  700,   719-720  (C.A.   9th,    1962). 

In  the  case  of  Partenweederei,  MS  Bcl^^rano 
V.  Weigel,  313  F.2d  423,  425  (1962),  this  Court 
stated: 

"it  is  sound  policy  to  require  that  all 
claims  be  presented  to  the  trial  court, 
and  not  raised  for  the  first  time  on  ap- 
peal, nor,  a  fortiori,  as  herein,  in  a 
petition  for  rehearing  on  appeal.  This 
requirement  sets  the  scope  of  the  law- 
suit, thereby  preventing  piecemeal  liti- 
gation and  consequent  waste  of  the  time 
of  both  trial  and  appellate  courts.  It 
assures  that  the  opposing  party  will 
know  the  claims  he  must  meet.  Itgives 
the  appellate  court  the  benefit  of  the 
district  court's  wisdom,  and  it  pre- 
vents a  litigent  from  asserting  before 
this  Court  a  claim  which  he  deliber- 
ately chose,  for  reasons  of  strategy, 
not  to  assert  below.  We  find  here  no 
persuasive  reason  for  making  an  ex- 
ception. " 

Appellant  has    shown  no  persuasive  reason 

for  making  an  exception  in  the  case  now  before 
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the  Court.  In  fact.  Appellant  does  not  even  ac- 
knowledge that  this  matter  was  not  presented 
previously  and  gives  no  reason  for  initiating  this 
argument  at  this  time.  Appellees  submit  that  the 
question  of  the  propriety  of  the  deduction  of  in- 
come taxes  was  not  raised  timely  and  cannot  now 
be  pursued  by  the  Appellant. 


2.      Appellant  Stipulated  As  To  The 
Method  Of  Ascertaining  Damages 


At  the  time  of  the  trial,  the  attorney  for  the 
Appellant  stipulated  as  to  the  method  of  compu- 
tation of  the  award  in  the  event  negligence  was 
found,  including  the  percentage  of  deduction  to  be 
made  from  such  gross  amount  as  the  Court  might 
determine  to  be  payable  to  the  Appellees.  The 
stipulation  is  found  at  pages  159 -160  of  the  Tran- 
script, commencing  at  line  No.   9  on  page  159: 

"MR.   WALL:     Your  Honor,  the  attor- 
ney   for    the    defendant  and  ourselves 
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have  stipulated  on  an  actuarial  figure 
on  the  life  expectancy,  and  this  is  based 
on  the  mortality  tables,  and  it  takes  the 
Commissioner's  19  58  Standard  Ordi- 
nary Table,  and  it  gives  the  life  expect- 
ancy at  the  time  of  Mr.  Cline's  death  of 
42.  16  years. 

"Further,  Your  Honor,  in  an  effort  to 
shorten  the  trial  we  have  stipulated, 
upon  information  from  Mr.  Charles 
Bentzin,  an  actuary  in  Phoenix,  that  it 
would  require  over  that  42.  16  years,  to 
repay  income  at  the  rate  of  $500  per 
month,  it  would  require  a  present  in- 
vestment of  $121,684.42.  And  it  is 
further  stipulated  to  reduce  this  amount 
by  20  per  cent,  considering  the  cost  of 
support  of  the  decedent. 

"Now,  we  do  this  in  this  regard.  Your 
Honor.  This  would  be  in  figures  of  $500 
multiples.  So  of  course,  leaving  it  to 
the  Court's  discretion,  if  the  Court 
found  an  average  annual  income  of 
$1,000  a  month  they  would  multiply  that 
figure  times  two,  or  corresponding, 
whatever  the  Court  finds. 

"MR.  GORMLEY:  That  is  stipulated  to, 
as  far  as  the  Government  is  concerned. 
Your  Honor. 

"THE  COURT:    Thank  you " 

The  stipulation  was  one  which  included  a  life 


55 


expectancy  of  42.  16  years,  a  present  investment 
of  $121,684.42  for  each  $500  per  month  incre- 
ment of  anticipated  income,  and  a  deduction  of 
20%  from  the  gross  figure  which  would  be  deter- 
mined from  the  use  of  the  foregoing  figures.  No 
evidence  was  given,  nor  was  any  attempt  made 
by  Appellant  to  have  any  introduced,  on  the 
amount  of  taxes  which  might  be  assessed  upon 
the  future  earnings  of  the  decedent. 

The  cases  which  are  cited  by  the  Appellant 
supporting  its  contention  that  income  taxes  should 
be  deducted  involved  either  an  unsuccessful  at- 
tempt on  the  part  of  the  defendant  to  introduce 
evidence  relating  to  income  taxes  at  the  time  of 
trial  or  the  acceptance  of  such  testimony  and  a 
deduction  for  income  taxes  which  has  been  ac- 
cepted on  the  appeal.  None  of  the  cases  cited 
discuss  a  situation  where  there  is  a  stipulation 
by  the   defendant  as  to  the  amount   of  deduction 
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which    was    to    be   applied  to  the   gross   amount 

which  the  Court  or  jury  determined  would  have 

been  earned  by  the  decedent  during  his  lifetime. 

"The  power  of  the  court  to  act  upon 
facts  conceded  by  counsel  is  as  plain 
as  its  power  to  act  upon  evidence  pro- 
duced. Oscanyan  v.  Winchester  Re- 
peating Arms  Co.,  103  U.S.  261,  263, 
26  L.Ed.  539,  541.  The  exercise  of 
this  power  in  a  proper  case  is  not  only 
not  objectionable,  but  is  convenient  in 
saving  time  and  expense  by  shortening 
trials.  Liverpool,  N.Y.  &P.S.S.  Co. 
V.  Emigration  Comrs.  ,  113  U.S.  33, 
37,  28  L.Ed.  899,900,  5  S.  Ct.  352." 
Best  V.  District  of  Columbia,  291  U.S. 
411,   415,  78  L.Ed.   882,   885(1933). 

The  Court  of  Appeals  of  the  Third  Circuit 
had  occasion  to  consider  a  stipulation  similar  to 
the  one  at  bar  in  Morse  Boulger  Destructor  Com  - 
pany  v.  Camden  Fibre  Mills,  239  F.  2d  382  (C.  A. 
3rd,  19  56).  The  case  involved  a  suit  for  the  pur- 
chase price,  with  a  verdict  to  be  in  that  amount, 
and  the  jury  to  determine  only  the  amount  recov- 
erable   on   the    defendant's   counterclaim.     The 
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plaintiff  subsequently  sought  to  amend  the  judg- 
ment to  include  an  amount  for  interest.  The 
Court  of  Appeals  held  that  since  the  judgment 
rendered  was  in  literal  accord  with  the  stipula- 
tion, it  was  binding  on  the  parties  to  it  and  bind- 
ing on  the  Court,   stating  (page  383): 

"Since  the  latter  specified  the  amount 
of  the  judgment  to  be  entered,  interest 
for  the  period  prior  to  judgment  would 
have  had  to  have  been  included  in  the 
amount  so  specified  if  it  was  intended 
to  be  included  in  the  judgment  stipu- 
lated for.  It  is  thus  clear  that  the 
stipulation  excluded  such  interest.  " 

The  stipulation  which  was  entered  into  in  the 
case  now  before  the  Court  specifically  detailed 
the  method  by  which  an  award  would  be  deter- 
mined. The  Trial  Judge  had  to  find  negligence 
and  then  had  to  make  a  finding  of  fact  of  the  esti- 
mated average  income  which  Mr.  Cline  would 
have  received  on  a  monthly  or  yearly  basis  over 
his    life    expectancy.     After    arriving    at    these 
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findings,  the  stipulation  would  come  into  effect 
with  the  parties  having  agreed  to  the  method  of 
determination.  There  was  a  twenty  per  cent 
deduction.  The  defendant  stipulated  to  this  de- 
duction and  did  not  make  any  request  for  any 
additional  deduction  for  federal  income  taxes. 
The  Appellant  is  bound  by  its  stipulation,  as 
indicated  by  the  following  cases:  Los  Angeles 
Shipbuilding  &  Drydock  Corporation  v.  United 
States,  289  F.2d  222,  232  (C.A.  9th,  1961); 
Russell  V.  United  States,  288  F.2d  520,  525 
(C.A.  9th,  1961);  Pacific  Queen  Fisheries  v. 
Symes,  supra.  ;  Masuda  v.  Kawasaki  Dockyard 
Company,  328  F.2d  662,  665-666  (C.A.  9th, 
1964);  Schlemmer  v.  Provident  Life  &  Accident 
Insurance  Company,  349  F.2d  682,  684  (C.A. 
9th,  1965);  Diapulse  Corporation  of  America  v. 
Birtcher  Corporation,  362  F.2d  736,  744  (C.A. 
2nd,  1966);  Ruderman  v.  United  States,  355  F.2d 
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995  (C.A.  2nd,  1966);  Osborne  v.  United  States, 
351  F.2d  111,  120  (C.A.  8th,  1965).  See  also 
Cyclopedia  of  Federal  Procedure,  by  Poore  and 
Keeber,  Volume  13,  1966  edition.  Section  59.40; 
Federal  Practice  &  Procedure,  by  Barron  and 
Holtzoff,  Rules  Edition,  Volume  2B,  Page  501, 
Sec.    1127. 

Since  the  Appellant  stipulated  as  to  the 
amount  of  the  deduction  which  should  be  made 
from  the  gross  award,  it  cannot  now  be  heard  to 
argue  that  the  District  Court  should  have  deducted 
an  additional  amount  as  an  estimate  of  the  in- 
come taxes  which  might  have  been  incurred. 

3.      The  Deduction  Of  Income  Tax 
From  A  Wrongful  Death  Award 
Is  Improper  Under  Arizona  Law 

The  Brief  submitted  by  the  Appellant  covers 
all  of  the  more  recent  Federal  Court  cases  which 
apply  or  refuse  to  apply  the  income  tax  deduction. 
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However,  the  Appellant  indicates  that  the  trend 
is  to  require  an  income  tax  deduction.  Appellees 
differ  with  this  interpretation  of  the  law  in  this 
area.  Admittedly,  a  minority  of  the  jurisdic- 
tions do  support  Appellant's  contention  that  an 
income  tax  deduction  can  be  made,  but  not  all  in 
this  minority  require  such  a  deduction.  Further- 
more, the  rule  seems  clear  that  the  Trial  Court 
must  have  some  discretion  in  determining 
whether  the  earnings  involved  are  such  that  the 
income  tax  consequences  are  considerable. 

The  Appellant  begins  its  discussion  of  the 
question  of  income  taxes  with  the  statement  that 
"it  would  be  idle  to  pretend  that  the  Court's  fail- 
ure to  take  federal  income  taxes  into  account  is 
without  judicial  support.  . .  "  In  fact,  the  major- 
ity rule  is  that  the  income  tax  deduction  need  not 
be  made,  and  furthermore,  it  would  seem  that 
it  is  not   appropriate   for  the   Court  to  take  the 
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initiative  in  making  this  deduction  but  that  it  was 
incumbent  upon  the  Appellant  to  present  this 
question  and  to  give  the  Court  some  basis  upon 
which  to  estimate  the  taxes  if  in  fact  the  Appel- 
lant considered  this  a  major  factor  to  be  con- 
sidered in  the  case. 

At  page  48  of  its  Brief,  the  Appellant  men- 
tions that  the  Second  Circuit  permitted  a  deduc- 
tion for  federal  income  taxes  in  the  case  of 
O'Connor  v.  United  States,  269  F.2d  578  (1958), 
and  then  summarized  the  later  case  of  McWeeney 
V.  New  York,  New  Haven,  Hartford  RR  Co.  ,  282 
F.2d  34  (1960).  The  McWeeney  case  explained 
that  the  decision  in  O'Connor  was  necessitated 
because  the  Oklahoma  case  law,  which  was  bind- 
ing on  the  Court  in  O'Connor,  specifically  re- 
quired the  deduction.  The  Court  in  McWeeney 
establishes  two  tests:  the  first  is  the  one  men- 
tioned by  the  Appellant ,  namely,  that  no  deduction 
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should  be  made  if  the  earnings  being  considered 
were  not  above  the  middle  reach  of  the  income 
scale.  The  second  test  is  that  of  the  applica- 
tion of  state  law.  At  page  39  of  its  opinion,  the 
Court  stated: 

"We  continue  to  adhere  to  Stokes  where 
the  question  is  one  of  federal  law  or  the 
applicable  state  law  is  silent,   ..." 

Further,  in  Cunningham  v.  Rederiet  Vindeggen 
A/S,  333  F.2d  308,  315  (C.A.  2nd,  1964),  the 
same  court  stated  that  McWeeney  had  overruled 
O'Connor  "as  to  any  implication  in  the  O'Connor 
reasoning  that  tax  deductions  were  not  too  specu- 
lative to  be  considered  in  assessing  damages.  " 
The  Cunningham  case  held  that  the  New  York 
state  law  (which  was  the  applicable  state  law)  did 
not  approach  "the  clear  directive  the  O'Connor 
court  discerned  in  the  state  law  of  Oklahoma  that 
it  had  to  apply"  and  determined  that  a  deduction 
for  income  taxes  was  reversible  error. 
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The  Montellier  case  (Montellier  v.  United 
States,  315  F.2d  180,  (C.A.  2nd,  1963)  was  de- 
cided prior  to  the  Cunningham  decision.  The 
Court  in  that  case  based  its  determination  upon 
the  first  "test"  established  by  McWeeney,  that 
of  whether  the  potential  earnings  were  "above  the 
middle  reach  of  the  income  scale". 

The  Second  Circuit  which  originated  the  line 
of  cases  with  the  Stokes  decision  (Stokes  v.  United 
Airlines,  144  F.2d  82,  1944)  has,  subsequent  to 
that  landmark  case,  eroded  into  some  of  the  prin- 
ciples established  in  Stokes.  Other  jurisdictions, 
though,  have  continued  to  rely  upon  the  Stokes 
decisionas  their  mainstay,  and  do  so  to  the  pres- 
ent time. 

The  Second  Circuit  has  not,  contrary  to  the 
intimations  of  the  Appellant  herein,  determined 
that  a  deduction  for  federal  income  taxes  is  re- 
quired   in    cases    where    earnings  would    be    in 


64 


excess  of  $16,  000  annually. 

LeRoy  v.  Sabena  Belgian  World  Airlines, 
344  F.2d  266  (1965),  does  include  the  quotation 
contained  on  page  50  of  Appellant's  Brief;  how- 
ever, just  previous  to  the  quoted  passage  the 
Court  states  (at  page  276): 

"Whether  or  not  the  district  court  was 
required  to  allow  for  the  effect  of  in- 
come taxes  in  this  case,  we  think  that 
it  was  at  least  a  proper  exercise  of 
its  discretion  to  do  so.  " 

This  is  a  far  cry  from  requiring  the  deduction. 

The  Court  merely  held  that  this   case   was  one 

which  might  be  above  the   "middle  reach  of  the 

income  scale"  established  in  McWeeney  and  that 

it  was  not  an  abuse  of  discretion  for  the  Trial 

Court  to  make  the  deduction. 

The  Court  in  LeRoy  affirms  the  second  test 

of  McWeeney,  as  follows: 

"...  where  federal  law  controls  or  ap- 
plicable state  law  is  silent,  income 
taxes    should    not    be     considered    in 
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estimating  future  net  income.  The 
rule  applies  to  both  jury  and  non-jury 
trials.  " 

The  most  recent  case  in  this  series  of  Sec- 
ond Circuit  cases  is  Petition  of  Marina  Mercante 
Nicaraguense,  S.A.,  364  F.2d  118  (1966),  cited 
at  page  50  of  Appellant's  Brief.  It  appears  that 
the  Appellant  was  still  discussing  the  LeRoy  case 
in  its  summary  of  the  Ma rina M er cante  case,  for 
the  latter  case  involved  incomes  of  $11,000- 
$11,500,  $9,300-$10,500,  and  $11,  000-$ll,  500, 
rather  thanthe$  16,  000 and  $25,000  figures  men- 
tioned by  Appellant.  Further,  the  Court  held 
that  deductions  for  federal  income  taxes  in 
Marina  Mercante  were  improper,  stating,  at 
page  126: 

".  .  .Death  cases,  where  the  deprivation 
of  earnings  is  certain,  would  seem  par- 
ticularly poor  candidates  for  extending 
the  deduction. 

"We  therefore  direct  that  the  decree  be 
modified  by  increasing  the  awards   in 
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paragraphs  3,  4  and  5  to  restore  the 
sums  deducted  for  taxes  on  future 
income.  .  .  " 


The  Second  Circuit,  then,  has  not  required 
deductions  for  income  taxes  except  where  it  has 
interpreted  the  applicable  state  law  as  requiring 
such  deductions.  It  has  approved  such  deduc- 
tions where  the  income  is  "above  the  middle 
reach  of  the  income  scale".  This  line  of  cases 
hardly  seems  to  be  authority  for  requiring  a  de- 
duction in  the  case  presently  before  the  Court. 

Appellees  concur  with  the  statement  by  Ap- 
pellant that  the  other  Circuits  do  not  hold  con- 
sistently one  way  or  the  other  on  this  question. 

In  fact.  Cox  v.  Northwest  Airlines,  Inc.  , 
379  F.2d  893  (C.A.  7th,  1967),  determined  that 
taxes  should  be  computed  only  on  the  earnings 
which  would  be  earned  by  the  decedent  after  1979. 
It  applied  the  McWeeney  rule  as  to  the  earnings 
which  would  be  made  prior  to  1979,  determining 
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that  they  would  not  be  so  substantial  as  to  re- 
quire an  income  tax  deduction  prior  to  that  time. 
Wetherbee  v.  Elgin,  Joliet  &  Eastern  Ry.  Co.  , 
191  F.2d  302  (C.A.  7th,  1951),  refused  to  re- 
verse on  the  income  tax  question,  and  went 
ahead  and  determined  another  basis  for  its 
reversal. 

At  page  51  of  its  Brief,  the  Appellant  quotes 
from  United  States  v.  Sommers,  351  F.2d  354 
(C.A.  10th,  1965).  Appellees  would  like  to  call 
the  attention  of  the  Court  to  the  sentence  which 
is  indicated  by  the  second  series  of  three  dots 
in  that  quotation: 

"it  is  a  determination  best  left  to  the 
exercise  of  sound  discretion  of  the  trial 
Judge,  whether  with  or  without  a  jury.  " 

Appellees  maintain  that  this  omitted  sentence  is 

the  key  to  the  remainder  of  the  quotation  and  that 

nothing  in  the    Appellant's    Brief  indicates  any 

abuse  of  discretion  on  the  part  of  the  Trial  Judge 
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in  the  case  under  consideration  by  this  Court. 

The  Appellate  Court  in  the  Sommers  case 
did  uphold  the  action  of  the  District  Court  in  de- 
ducting for  federal  income  taxes.  It  was  not  a 
situation  where  the  Appellate  Court  required 
F'lch  a  deduction.  It  was  a  situation  wherein 
the  error  claimed  was  not  enough  to  require  a 
reversal.    At  page  360,  the  Court  states: 

"Ordinarily,  the  award  of  damages  in 
wrongful  death  cases  is  within  the  dis- 
cretion of  the  trial  Judge.  Such  awards 
are  not  subject  to  accurate  mathemat- 
ical calculations.  They  will  be  sus- 
tained on  appeal  unless  so  grossly 
excessive  or  inadequate  as  to  consti- 
tute clear  error  ..." 

The  Appellant  discusses  the  Arizona  case  oJ 
Mitchell  V.  Emblade,  80  Ariz.  398,  298  P.  2c 
1034,  and  points  out  that  this  case  involved  a 
jury  instruction,  stating  that  such  an  instructior 
could  be  misconstrued  by  a  jury.  The  distinc- 
tion betweena  jury  case  and  anon-jury  situation 
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was   discussed   in  Petition  of  Marina  Mercante 

Nicaraguense,   supra.  ,  p.    125,  as  follows: 

"Although  the  exact  issue  in  McWeeney 
was  whether  a  jury  should  be  instruct- 
ed to  make  a  deduction  for  income 
taxes  and  the  opinion  relief  in  part  on 
the  difficulties  jurors  would  encounter 
in  doing  this,  the  decision  was  not  so 
limited.  Indeed,  as  the  foregoing  sum- 
mary makes  evident,  most  of  the  rea- 
sons given  for  the  rule  there  adopted 
are  equally  pertinent  whenthe  award  is 
by  a  judge --perhaps  even  more  so  since 
the  judge  attempts  accurate  calculations 
whereas  'we  know  full  well  that  the  give 
and  take  of  the  jury  room  is  in  round 
figures  and  does  not  deal  in  actuarial 
tables,  decimal  points  and  percent- 
ages.'" 

The  presence  or  absence  of  a  jury  will  not 
change  the  underlying  theory  of  the  law.  The 
Arizona  Superior  Court  held  in  Mitchell  v. 
Emblade  that  "the  incident  of  income  tax  has  no 
part"  in  the  correct  measure  of  damages.  The 
rule  has  not  been  changed;  Arizona  has  specific- 
ally held  that  an  income  tax  deduction  is  not  ap- 
propriate in  determining  the  amount  of  damages 
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which  might  be  recoverable. 

This  Court  correctly  applied  this  law  in 
United  States  v.  Becker,  378  F.2d  319.  Under 
the  McWeeney  case  and  others  which  have  relied 
upon  that  case,  the  federal  courts  are  bound  to 
apply  the  state  law  in  this  matter  if  the  question 
has  been  decided  in  the  state.  Arizona  has  de- 
termined that,  under  its  wrongful  death  statute, 
a  deduction  for  federal  income  tax  is  not  proper; 
the  decision  in  the  Becker  case  was  correct;  the 
measure  of  damages  is  determined  by  the  law  of 
Arizona,  the  place  where  the  claim  arose,  and 
this  measure  does  not  include  a  deduction  for 
income  taxes. 

The  Appellant  (at  page  54)  urges  "the  Court 
to  re-examine  the  Mitchell  case,  particularly  in 
the  light  of  its  later  Furumizo  decision.  . .  "  The 
Mitchell  case  was  a  decision  of  the  Arizona  Su- 
preme Court  and  was  not  a  decision  of  the  Court 
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of  Appeals.  The  Furumizo  decision  of  this  Court 
has  no  bearing  on  the  Arizona  law  as  expressed 
in  the  Mitchell  case.  The  Mitchell  case  is  still 
the  law  in  Arizona. 

The  Furumizo  decision  (United  States  v. 
Furumizo,  381  F.2d  965,  1967),  involves  an 
interpretation  of  the  law  of  the  State  of  Hawaii, 
the  statute  referring  specifically  to  "pecuniary 
injury".  This  Court  in  Furumizo  did  not  say 
that  a  deduction  was  required;  the  statement  was 
that  the  fact  could  be  taken  into  consideration, 
and  that  it  might  not  have  been  error  had  the 
Trial  Court  refused  to  consider  the  deduction. 

The  Appellant  compares  the  Arizona  statute 
to  those  of  Nevada  and  Hawaii.  There  is  one 
major  difference  --the  case  law  of  Arizona  spe- 
cifically states  that  income  taxes  are  not  a  con- 
sideration in  the  determination  of  damages  for 
wrongful     death.       Furthermore,      the     recent 
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Arizona   cases    have   held  that    "pecuniary   dam 

ages"  are  no  longer  the  test. 

"No  longer  is  the  life  of  a  working  man 
who  is  devoted  to  his  family,  who  gives 
of  himself,  of  his  guidance  and  his  love 
to  that  family,  reckoned  in  terms  of 
the  net  estate  which  he  might  leave  be- 
hind. "  Fulton  V.  Johannsen,  3  Ariz. 
App.  562,  567,  416  P. 2d  983  (1966). 
(emphasis  supplied) 

In  connection  with  the  turning  away  from  "pecu- 
niary damages"  and  "net  estate"  as  measures  of 
damages  inAn/ona,  see  also  Boies  v.  Cole,  99 
Ariz.  198,  407  P. 2d  L)i7  (1365);  Southern  Pacific 
Company  v.  Barnes,  3  Ariz.  App.  483,  415  P.  2d 
579  (1966).  The  applicable  portion  of  the  Ariz- 
ona statute  (A.R.S.    12-613)  reads  as  follows: 

"in  an  action  for  wrongful  death,  the 
jury  shall  give  such  damages  as  it 
deems  fair  and  just  with  reference  to 
the  injury  resulting  from  the  death  to 
the  surviving  parties  who  may  be  en- 
titled to  recover,  and  also  having  regard 
to  the  mitigating  or  aggravating  circum  - 
stances  attending  the  wrongful  act,  neg- 
lect or  default. .  .  " 
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The  Appellees  submit  that  under  Arizona 
law,  and  the  authority  of  the  Becker  case,  the 
federal  income  tax  which  might  be  assessed 
against  the  judgment  in  another  jurisdiction, 
under  its  laws,  cannot  be  deducted  from  the 
judgment  entered  by  the  Trial  Court  herein.  The 
Appellant  has  not  justified  sufficiently  its  argu- 
ment that  the  Court  here  should  overrule  its 
Becker  decision.  The  Nancy  Brooks  v.  United 
States  case  (273  F.  Supp.  619,  1967)  is  not  per- 
suasive. The  Court  there  specifically  found  no 
state  law  in  the  area.  That  is  not  the  case  before 
the  Court  where  there  is  ample  state  authority 
to  support  the  Trial  Court  in  not  deducting  for 
the  possibility  of  federal  income  taxes. 

SUMMARY  AND  CONCLUSION 

It  must  be  noted  that  Appellant  does  not  raise 
any  argument  that  the  Trial  Court  misapplied  the 
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law  to  its  Findings  of  Fact,  but  only  argues  that 
the  evidence  is  conflicting  and  does  not  support 
the  judgment;  that  the  award  is  excessive  and 
estimated  income  tax  should  have  been  deducted. 

Appellant's  argument  on  the  reduction  of  the 
award  by  reason  of  taxes,  even  though  first 
raised  on  appeal,  is  clearly  erroneous  under  the 
applicable  law  dealing  with  wrongful  death  awards 
in  Arizona.  No  argument  is  made,  nor  author- 
ities cited,  on  the  question  of  excessive  damages. 

Not  one  of  the  Trial  Court's  findings  is  to- 
tally unsupported  by  the  evidence.  While  Appel- 
lant may  disagree  with  those  findings,  there  must 
be  some  stronger  basis  for  reversal  of  a  Finding 
of  Fact  than  a  mere  difference  of  opinion. 

This  Court  has  held  that  it  will  not  reweigh 
conflicting  evidence,  and  that  it  will  in  fact  con- 
sider evidence  in  the  way  that  most  favors  the 
winning  party  below.     Bonneville   Locks  Towing 
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Co.   V.  United  States,   343   F.2d   790  (C.A.   9th, 

1965). 

"If  conflicting  inferences  may  be  drawn 
^ifom  the  established  facts  by  reason- 
able men,  anappellate  court  cannot  sub- 
stitute its  own  judgment  for  that  of  the 
trial  court.  "  Teren  v.  Howard,  322 
F.  2d  949,  952  (C.A.  9th,  1963),  citing 
Lundgren  v.  Freeman,  307  F.2d  104, 
113  (C.A.   9th,   1962). 

"it  is  an  elementary  principle  of  law  that 
when  a  verdict  is  attacked  as  being  un- 

^1,, supported,    the  power  of  this  appellate 

court  begins  and  ends  with  a  determina- 
tion as  to  whether  there  is  any  substan- 
tial evidence,  contradicted  or  uncontra- 
dicted, which  will  support  the  conclu- 
sion reached  by  the  trier  of  fact  below. 
When  two  or  more  inferences  can  rea- 
sonably be  deducted  from  the  facts,  the 
reviewing  court  is  without  power  to  sub- 
stitute its  deductions  for  those  of  the 
trial  court.  The  rule  is  as  applicable 
in  reviewing  the  findings  of  a  judge  as 
it  is  when  considering  a  jury's  verdict." 
Wilbur  Security  Company  v.  Commis- 
sioner of  Internal  Revenue,  279  F.2d 
657  (C.A.    9th,    1960). 

Based  upon   the  argument  and   cases   cited 

herein,  the  Trial  Court  determined  the  Findings 

of   Fact  as   supported    by  substantial  evidence, 
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correctly  applied  the  applicable  law  thereto,  and 
its  Judgment  should  be  affirmed. 

Respectfully    submitted    this  /y  day  of 

August,   1968. 

MANGUM,  WALL  AND  STOOPS 


H.  K.  Mafifi 
201  Arizona  Bank  Building 
Flagstaff,  Arizona  86001 
Attorneys  for  Appellees 


H.  K.   Mangum 
Douglas  J.  Wall 
Richard  K.  Mangum 
Daniel  J.   Stoops 
Joyce  O.  Mangum 
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I  certify  that,  in  corfhection  with  the  prep- 
aration of  this  Brief,  I  have  examined  Rules  18, 
19  and  39  of  the  United  States  Court  of  Appeals 
for  the    Ninth    Circuit,    effective    September   1, 

1967,  and  also  Rules  28,  30,  31  and  32  of  the 
Federal  Rules  of  Appellate  Procedure  for  the 
United  States  Court  of  Appeals,  effective  July  1, 

1968,  and   that,    in   my   opinion,   the  foregoing 
Brief  is  in  full  compliance  with  these  Rules. 

I  further  certify,  in  compliance  with  Rule 
18  of  the  September  1,  1967,  Rules,  and  Rule 
31  of  the  July  1,  1968,  Rules,  that  I  have  caused 
to  be  served  upon  the  Attorney  for  Appellant, 
three  copies  of  the  foregoing  Brief,  by  deposit- 
ing the  same,  postage  prepaid,  addressed  to  the 
said  attorney,  in  the  United  States  Mails  at  the 
Post  Office,  Flagstaff,  Arizona,  on  this  / y^  ^ — 
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MARCARET  ELIZABETH  CLINE,  as 
surviving  wife  of  ROBERT 
HERRICK  CLINE,  Deceased;  PLATT 
CLINE,  as  Guardian  of  the 
Estates  of  Robert  Herrick  Cline 
II  and  Kellv  Michael  Cline, 
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REPLY  BRIEF  OF  THE  APPELLANT 


The  Evidence  Shows  that  Cline' s  Death  was  Due  in 
Whole  or  in  Part  to  His  f^wn  Nep,  lip.ence . 

A  basic  conflict  in  this  case  results  ^rom  appellees' 

insistence  that  Cline  was  a  neophvte  wlio  was  unwittingly  led 

to  his  death  bv  a  careless  emplovcr.   In  support  of  this 

thesis  they  cite  Fluor  v.  Svkes ,  413  P.  2d  270  (Ariz.),  and 

^macker  v.  Skelly  Oil  Co. ,  132  F.  2d  431  (C.A.  S).   Two  rore 

inapposite  cases  could  hardlv  be  found.   In  each  instance  the 


enplovcr  was  knowleilijeaMe  and  experienced  in  the  field  in  which  j 
the  enplovee  was  working,  retained  control  of  the  operation,  and 
was  held  liable  ^cr  negligence  in  exercising  that  control. 

In  the  case  before  this  Court  the  Depot  personnel,  as  night 
be  expected  in  a  snail  Arizona  town,  were  inexperienced  and  with- 
out anv  knowledge  of  the  problems  and  hazards  connected  with  scub? 
diving  except  for  the  fact  that  Patterson  understood  that  divers 
wore  safetv  lines. 

Nor  did  the  Depot  personnel  represent  to  Cline  that  thev 
were  experienced  in  scuba  diving  technioues.   On  the  contrarv 
the  record  is  clear  that  Cline  was  hired  because  of  his  expertise, 
and  that  the  Depot  personnel  necessarily  gave  hiir.  a  free  hand  to 
do  as  he  wished.   As  McKissick  testified,  "He  (Cline)  was  a  skin  | 
diver  and  I  thought  he  knowed  what  he  was  doing,  .  ."(Tr,  82.) 

As  for  Cline  himself  the  record  is  clear  that  he  was  an 
experienced  scuba  diver  --  had  organizeil  the  scuba  diving  unit 


1/  An  interesting  case 
TCA.  2,  1958).  A  guest 
a  raft,  when  it  came  loo 
tried  to  swim  ashore,  an 
swimmer,  drowned.  The  e 
the  resort  was  negligent 
saving  equipment,  floatl 
was  for  the  defendant,  t 
guiltv  of  negligence,  as 

Also  see  Eutsler  v. 
1967)  where  suit  was  fil 
death  of  an  enplovee  of 
The  Court  held  that  alth 
administer  a  safetv  prog 
was  in  Hercules,  and  the 


is  Schweitzer  v.  Cj  Inorc ,  251  f.  2d  171 
at  a  mo un tain  resort  was  sunbathing  on 
se  and  floated  out  into  thr>  lake.  He 
d,  although  apparently  a  proficient 
state  brought  an  action  charging  that 
in  having  failed  to  provido  anv  life 
ines,  guards  or    lifeboats.   .fudg'ient 
he  iurv  finding  that  the  re'^ort  w.-is  not 
contended. 

United  States,  376  F.  2d  634  (C.A.  10, 
ed  against  the  United  States  for  the 
the  Hercules  Co,  killed  in  an  explosion, 
ough  the  United  States  had  undertaken  to 
ram,  control  of  the  plant  and  the  enplove« 
United  States  was  not  liable. 
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for  the  Sheriff,  represented  himself  to  he  oualified,  and  hired 
himself  out  for  scuba  diving  jobs.   lie  was  not  an  ignorant  em- 
ployee relying  for  his  protection  upon  an  experienced  employer. 
He  was  an  independent  contractor  doing  a  iob  requiring  expertise 

y 

in  his  own  way.    The  onlv  advice  given  to  hi^  by  the  Depot  -- 
to  wear  a  safety  line  --  was  rejected,   Under  these  circumstances 
it  is  highly  illogical  for  appellees  to  complain  of  inadequacies 
in  equipment  or  personnel.   For  if  these  factors,  or  any  one  of 
them,  constituted  a  hazard  to  Cline,  he  and  he  alone  had  suf- 
ficient know-how  to  recognize  the  danger,  and  to  take  any 
necessary  precautions. 

Even  appellees'  expert.  Van  Zandt ,  testified  that  the  diver 
makes  the  determination  as  to  the  adequacy  of  the  equipment  and 
personnel.   lie  said  (Tr.  234): 

Q;   Well,  in  the  final  analysis,  'Ir.  Van  Zandt,  it  is 
a  correct  statement,  is  it  not,  if  you  are  a  diver 
you  make  the  determination  as  to  the  equipment, 
the  type  of  enuipment,  ndditionnl  personnel  or  lack 
of  personnel;  is  that  correct,  sir?   (Emphasis 
supplied. ) 

A:   Yes. 


2/    Appellees  state  that  the  Covernment  h.-i'^  net  indicated  the 
evidence  supporting  its  statement  that  Clinc  wa«;  a  contractor 
not  an  employee  (Brief,  p.  3).   The  fact  j^  that  Llie  District 
Court  has  so  found  --  indicating  its  reasons  (R.  225,  230), 
Appellees  have  not  taken  exception  to  this  ruling,  and  it  is 
fully  supported  by  the  evidence.   (Tr.  26-27,  sy-S*^.) 
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Affirmati  velv,  api:iellees  concede  that  Cline  did  not  use 
n  s^ifetv  line  or  call  for  nr  provide  a  huddv  diver,  and  as  the 
record  shows  heyond  possihilitv  of  contradiction,  the  use  of  a 
safetv  line  and/or  a  buildy  diver  are  cardinal  requirements  in 
any  diving  operation.   Since  appellees,  of  course,  cannot  deny 
tliat  had  Cline  used  a  lifeline  or  refused  to  proceed  without  a 
huddv  diver,  he  would  not  have  drowned  thev  seek  to  excuse  the 
violations.   They  say  that  a  lifeline  was  not  used  because 
(1)  there  was  a  heavv  growth  of  weeds  (conceded)  and  (2)  that 

Cline  made  circular  passes  which  would  have  been  difficult  had 

V 
a  lifeline  been  attached.   But  the  point  which  the  appellant 

made  (Brief,  p.  39)  and  which  appellees  have  chosen  to  ignore 
is  this.   IVhy  would  Cline  have  to  make  circular  passes  in  weed 
infested  waters? 

Appellees'  expert,  Van  Zandt,  testified  that  weeds  are  an 
extra  hazard,  that  "vou  have  the  danger  of  being  entangled  in 
them"  (Tr.  233),  and  that  if  a  circular  pattern  were  followed 
in  weeds  the  lifeline  would  become  entangled,  which  would  exhaust 
the  diver  (Tr,  224).   But  appellant  is  not  aware  of  anv  evidence 
that  a  diver  must  make  circular  passes  --  and  reason  suggests 
that  there  must  be  many  patterns  which  one  can  follow  in  search- 
ing for  obiects  on  a  pond  bottom.   Reason  also  suggests  that  if, 
as  Van  Zandt  testified,  weeds  obscure  "wires,  trees  and  anything 


3/  Appellant  challenges  this  contention.   See  opening  brief, 
pp.  39-40. 
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of  that  sort",  which  can  entangle,  and  be  "extremely  dangerous 
to  the  diver"  (Tr.  223),  the  diver  should  have  used  everv  pre- 
caution.  First,  in  the  absence  of  a  buddy  diver  to  rescue  him, 
were  he  entrapped  on  the  bottom,  he  should  have  used  a  safetv 
line  and  avoided  circular  patterns.   Second,  had  there  been  some 
overriding  necessity  for  making  circular  passes,  not  disclosed 
by  the  record,  he  should  have  refused  to  proceed  until  a  buddy 
diver  could  be  provided. 

In  Fluor  Corp.  v.  Svkes ,  supra,  relied  upon  by  appellees, 
the  Court  found  the  following  instruction  to  be  a  correct  state- 
ment of  the  law  (p.  276): 

,  .  .  Under  our  law  every  person  in  the  management 
of  his  own  affairs  is  charged  with  a  duty  to  use 
reasonable  care  for  his  own  safety.   Donald  Sykes 
had  such  a  duty  and  in  doing  his  work  he  was  re- 
quired to  observe  all  the  precautions  which  would 
have  been  used  by  a  reasonable  man  in  like  circum- 
stances.  The  amount  of  care  required  depends  upon 
the  relative  safety  of  the  activity  being  under- 
taken .   The  more  danger  which  is  attendant  on  anv 
given  activity,  the  more  care  is  required.   (Emphasis 
supplied. ) 

With  regard  to  Cline's  failure  to  call  for  or  provide  a 
buddy  diver,  appellees'  answer  is  that  with  so  many  people  on 
shore,  and  with  two  men  in  the  boat  a  buddy  diver  wasn't  neces- 
sary (Brief,  p.  41).   A  response  to  such  a  thin  explanation 
hardly  seems  necessary.   A  buddy  diver  is  equipped  --  he  is 
knowledgeable  --  he  is  trained.   And  despite  the  efforts  of  six 
men  (four  on  shore)  to  save  Cline,  he  drowned.   That  he  would 
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have  been  saved  had  an  experienced  diver  been  on  hand  to  assist 
him,  by  releasing  the  weights  --  and  bv  bringing  him  up  from 
the  bottom  if  he  sank,  appellees  have  not  denied.   On  the  need 
for  a  buddy  diver  we  can  again  cite  appellees'  expert,  Van  Zandt, 
who  testified  that  on  one  occasion  he  was  emploved  to  recover 
an  impeller  blade  from  one  of  the  dams,  which  had  sunk  in  the 
Salt  River.   He  stated  that  he  determined  that  two  divers  were 
necessarv,  that  he,  not  the  emplover,  determined  what  equipment 
would  be  needed,  since  he,  not  his  employer,  was  skilled  in 
diving,  and  that  had  the  emplover  told  him  to  dive  without  a 
buddv  diver  he  would  liavc  told  him  to  go  flv  a  kite  (Tr.  227- 
2  30). 

Thus  appellees'  own  witness,  their  one  expert,  made  it 
clear  that  a  diver  assumes  the  responsibility  for  Ins  own  safetv 
by  determining  the  nature  and  sufficiency  of  the  eouipment  and 
personnel  needed.   Here,  Cline  made  a  determination  to  dive 
witliout  either  a  lifeline  or  a  buddy  diver,  and  this  decision, 
we  submit,  either  caused  or  contributed  to  his  death.    And  in 


4/   Plfs.  Exh.  16,  p.  7  states:  "The  'buddy'  system  should  always 
De  used  whenever  a  scuba  diver  must  work  without  a  lifeline  or 
dependable  means  of  communication  with  surface  personnel." 

5_/   Even  appellees  concede  that  the  unit  divers  were  instructed 
to  dive  only  in  pairs  (Brief,  p.  13).   The  testimony  cited  by 
the  appellees  is  worth  ouoting  (Tr.  24S)  : 

Q:   (To  Mr.  Shoemaker)   nid  you  .  .  .  become  familiar 
with  safety  regulations  that  were  promulgated  to 
members  of  the  diving  unit? 

Continued  on  page  7 
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the  State  of  Arizona,  contributorv  negligence  of  the  slightest 

degree  defeats  recovery.   Boies  v.  Cole,  407  P.  2d  917  (Ariz., 

1965). 

II 

The  Doctrine  of  Last  Clear  Chance  Is  Not  Applicable 
in  the  Instant  Case.  ^/ 

In  view  of  the  circumstances  present  in  this  case,  noting 

particularly  the  fact  that  the  equipment  and  personnel  of  which 

appellees  complain,  were  able  to  get  the  boat  close  to  Cline  on 

two  occasions,  it  is  appellant's  conviction  that  the  onlv  genuine 

issue  in  this  case  revolves  about  the  applicability  of  the  Last 

Clear  Chance  doctrine,  cited  bv  the  District  Court,  and  relied 

upon  by  appellees. 


S_/      (Continuation) 
A:   Yes  sir. 

Q:   Can  you  tell  me  what  those  were,  sir? 

A:   ...  the  main  ones  were  that  first  off  we  never 
made  any  dive  whatsoever  during  nightime  con- 
ditions.  Another  one  was  that  under  no  circum- 
stances, and  nothing  was  important  enough  to 
change  this,  the  wav  we  figured,  under  no  circ urn - 
stances  was  anv  dive  to  be  made  by  a  single 
person.   There  was  no  dive  to  be  made  unless 
you  had  a  crew  on  top  with  a  diver  standing  by 
in  case  of  emergency  .  .  .   (Emphasis  supplied.) 

6/   Although  the  District  Court  found  that  Cline  was  not  negligent, 
it  also  found  that  the  Government  was  liable  under  the  Last  Clear 
Chance  doctrine,  and  this  doctrine  presupposes  the  negligence  oF 
the  injured  party. 
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Appellees  in  support  of  their  thesis  cite  several  auto 
accident  cases,  which,  merely  state  the  general  rule;  and  we 
concede  that  if  a  driver,  seeing  another  who  has  placed  himself 
in  a  position  of  peril,  has  a  clear  chance  of  avoidinp  an 
accident,  he  is  liable  if  his  lack  of  prudence  causes  an 
accident.   Here,  we,  of  course,  agree  that  Cline  placed  himself 
in  a  position  of  peril,  but  in  the  energency  circumstances  there 
was  no  "clear"  chance  to  save  Cline;  and  a  last  "clear"  ch?ince, 
not  a  last  "possib le"  chance  is  essential,   Kerlik  v.  Jerke , 
354  P.  2d  702  ('Vash.  ,  1960)  . 

^n  P-oloff  V.  Bailey,  281  T.  2d  462  (Wash.,  1955),  a 

pedestrian  was  killed  by  a  car  which,  npparentlv  in  an  effort 

to  avoid  him,  skidded  90  feet.   Judgment  for  the  defendant  was 

affirmed,  and  with  regard  to  the  Last  Clear  Chance  doctrine  the 

Court  said,  p.  464: 

Appellant  asserts  it  is  possible  for  respondent  to 
have  had  an  opportunity  to  avoid  a  collision  bv 
swerving  his  car  to  the  left  ...   Tt  is  difficult 
to  imagine  a  case  where  a  jury  could  not  find  that 
it  was  possible  for  a  driver  to  have  elected  some 
successful  course  of  action,  other  than  the  one  that 
failed,   That  is  not  the  test  of  the  applicability 
of  the  Last  Clear  Chance  doctrine.   In  Shi  els  v. 
Parfeert.  39  Wash.  2d  252,  235  P.  2d  164,  we  said: 

The  quantum  of  his  effort  precludes  finding 
that  he  had  a  last  clear  chance  to  avoid  the 
injury.   The  nature  of  the  effort  can  be  of 
anv  kind  that  a  reasonablv  prudent  man  might 
make.   If  the  quantum  of  such  an  effort  to 
avoid  an  iniurv  is  commensurate  with  the 
opportunity  to  do  so,  the  existence  of  a 
last  clear  chance  is  negatived. 
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If  a  driver  of  an  automobile  can  be  excused  for  making 
the  wrong  turn,  it  seems  inescapable  that  McKissick  is  entitled 
to  the  same  consideration.   A  driver  is  knowledgeable  about  the 
handling  of  a  car.   He  has  passed  a  test.   He  has  limited  choices 
in  an  emergency.   He  can  applv  the  brakes,  or  turn  to  right  or 
left  or  proceed  forward.   But  McKissick  was  not  in  the  position 
to  fall  back  upon  prior  practice  and  experience.   He  wasn't 
faced  with  an  emergency  comparable  to  the  many  close  "shaves" 
that  any  automobile  driver  is  likely  to  encounter.   He  was  con- 
fronted with  a  situation  foreign  to  his  experience. 

In  the  final  analysis  the  District  Court  and  appellees 

have  found  the  Depot  responsible  for  Cline's  death  because 

McKissick  approached  the  men  in  the  water  from  the  downwind 

7/ 
rather  than  the  windward  side.    Like  the  motorist  he  should 

have  turned  left  instead  of  right.   Had  McKissick  gone  the  other 

longer  route,  and  Cline  had  sank  in  the  interval,  without  doubt 

appellees  would  have  contended  that  McKissick  was  negligent  for 

failing  to  proceed  directly  toward  the  men  in  the  water.   In  anv 

event,  McKissick  was  not  a  ship's  master,  schooled  in  handling 

this  type  of  emergency.   Cline,  who  might  have  anticipated 

trouble,  made  no  effort  to  coach  the  two  men  as  to  their  function 


IJ     Appellees  state  that  McKissick  first  threw  the  rope,  and  then 
threw  the  life  jacket,  concluding  "If  he  was  not  negligent  on  his 
first  throw,  he  surelv  was  on  his  second."   (Brief,  p.  31.)   This 
is  a  non-sequitur.   For  even  if  McKissick  were  as  completely 
composed  as  appellees  assume  he  should  have  been,  why  should  he 
have  concluded  that  if  the  wind  resisted  a  rope  it  would  also 
resist  a  life  jacket?  , 
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in  the  event  of  an  emergency.   The  record  shows  that  his  con- 
versation with  Giles  and  McKissick  was  limited  to  Cline's 
reiection  of  the  safety  line,  his  need  for  additional  weights, 
the  shortage  of  air  in  the  tanks,  the  coldness  of  the  water, 
the  manner  in  which  he  could  slip  out  of  the  weights,  and  his 
tiredness.   (Tr.  77,  81-82,  86,  101-102,  Giles  Dep.,  pp.  7,  8, 
16,  18.) 

The  ultimate  fact  is  that  McKissick  and  other  Depot  per- 
sonnel made  everv  effort  to  effect  a  rescue,  as  demonstrated  bv 
the  summary  of  the  evidence  in  the  appellant's  opening  brief, 
pp.  27-33;  and  we  respectfully  submit  that  McKissick  and  the 
Depot  personnel  should  not  be  branded  as  responsible  for  Cline's 
death  because  years  later,  in  the  quiet  of  a  courtroom,  ^t  is 
arguable  that  some  other  course  of  conduct  might  have  saved 
Cline.   As  the  Court  in  the  Baltimore  and  Ohio  RR  Co.  v.  Postom 
case,  cited  at  p.  36  of  our  opening  brief,  aptlv  stated,  "The  law 
makes  allowances  for  the  fact  that  when  confronted  with  a  sudden 
emergency  and  immediate  peril,  some  people  do  not  think  rapidly 
or  clearlv  and  failure  to  do  so  does  not  constitute  negligence  as 
a  matter  of  law." 

Conclus J  on 
Apart  from  Cline's  negligence  manifested  bv  his  violation 
of  cardinal  diving  principles,  Cline's  death  was  a  tragic  acci- 
dent brought  about  by  an  unhappy  combination  of  circumstances  -- 
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the   weeds   which    discouraged  him    from  wearing  a   safetv    line    -- 
the   wind   --    the    cold  water    --   Cline's    size    (he   weighed    225-230 
pounds)    (Harmon    Dep.  ,    p.    45)    --   Cline's    failure    or   inability   to 
release    the   weights   v/hich    were    dragging  him   down    --    and   his 
terror.         The    men   present    did    their  best   to    rescue   hin.      Hi les 
and   Patterson   ali-iost    drowned,    and  had   to   be   hospitalized, 
Aragon,    too,    was    taken   to   the    infirmary.      Poor  McKissick    who 
candidly   admitted   that   his   nights    are   troubled   bv   thoughts    of 
what    other   course   he    could   or   should  have   pursued    --    vainly 
leaped    into   the   water,    when  he    saw   that    Cline  had   disappeared 
from  view.      If  these    facts    are   proof  of  negligence    --    if  McKissick 
is    judicially   censured   for  bringing   about   the   death   of  Cline, 
then  we   can   begin    to   comprehend  why  men   in    our  modern    life 
hesitate    to   go   to   the    aid   of   other   men    in   peril. 


8/      Appellees    would  have    us   believe    that   Cline   calmly  went   to 
FTis    death.      They   rely  principally   on    the    testimony   of   Cline's 
wife.      Whether   two  men   close   together   in    the   water   are   engaged 
in   a   struggle    is    difficult   to   discern.      But   the   man   who  was 
there    -    Giles    -   knew.      He   testified   that   Cline   was    frantic    -- 
and  kept    dragging  him  under    (Dep,,    pp.    9-13,    20,    21,    26),    a 
fact   borne    out   by   the    testimony   of  Marshall,    Tr,    11,    Teninty 
Dep.,    p.    19,    Aragon    Dep.,    p.    12,      Giles   had  no   motive    to   color 
the    facts.      He   wasn't    a   Government   employee.      No   one    blamed  him 
for   Cline's    death.      And   rationally,    if   Cline   were    as    calm   as 
Mrs.    Cline   pictured  him,    why   didn't   he    release    the   weights   which 
dragged  him  under    --   why   didn't   he   make    an   effort    to   swim?      When 
he    came    to   the    surface    in   trouble,   helpless    --   was   he    likely   to 
be   calm   --    or  was   he    likely   to  be   terrified   at   being  unable    to 
save   himself.      Something  was    desperately  wrong.      He   may  have   had 
a   severe   cramp   or   an   embolism   or   some   other   sevei*e    disorder. 
(See    the   Navy  Manual    for   all   of  the   afflictions   which   can  plague 
a   diver,    pp.    127-177,    Plfs.    Exh.    14    .)      In   such    a   state    is   he 
likely   to  have    calmly   sank    to  his    death? 
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Ill 

Income   Tax   Deductions    Should   Have    Reen   Made. 

In   the   appellant's   openinj^  hrieT  we   pointed   out    the    fact 


i 


that  the  damage  awarded  the  appellees  did  not  take  into  account 
income  tax  deductions.   Appellees  respond  bv  arguing: 

1.  That  the  issue  had  not  been  presented  to  the  trial 
court,  and  could  not  be  raised  at  the  appellate  level. 

2.  That  the  Government  had  stipulated  the  damage  figure, 
and  was  bound  thereby. 

3.  That  under  Arizona  law,  the  Court  is  not  required  to 
take  income  tax  deductions  into  account. 

With  respect  to  the  first  contention  appellant  does  not 

challenge  the  general  rule  relied  upon  by  appellees.   However, 

there  is  a  corollary,  well  stated  bv  the  Supreme  Court  in  Horme 1 

V.  Helvering,  312  U.S.  5S2  (1941): 

There  may  alwavs  be  exceptional  cases  or  particular 
circumstances  which  will  prompt  a  review  bv  the 
appellate  court,  where  injustice  might  otherwise 
result,  to  consider  questions  of  law  which  were 
neither  pressed  nor  passed  upon  bv  the  court  or 
administrative  agencv  below  .  .  .   Rules  of  practice 
and  procedure  are  devised  to  promote  the  ends  of 
justice,  not  to  defeat  them.   A  rigid  and  undeviat- 
ing  judicially  declared  practice  under  which  courts 
would  invariablv  and  under  all  circumstances  decline 
to  consider  all  questions  which  have  not  previouslv 
been  specifically  urged  would  be  out  of  harmony  with 
this  policv.   Orderly  rules  of  procedure  do  not  re- 
quire sacrifice  of  the  rules  of  fundamental  iustice. 

And  if  the  new  matter  involves  an  issue  of  law,  and  the 

public  interest  is  involved  the  appellate  court  will,  if 
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injustice  might  otherwise  result,  consider  the  new  issue. 
Mulligan  v.  Andrews,  211  F.  2d  28  (D.C.A.,  19S4). 

Hence,  the  threshold  question  for  this  Court  to  decide  is 
whether  in  this  case  the  public  interest  is  involved,  .md  whether 
injustice  might  result  if  the  issue  is  not  given  consideration. 
Appellant  believes  that  this  question  is  one  of  genuine  magni- 
tude.  In  many  damage  cases  involving  the  Hovernment  and  private 
citizens  the  income  tax  ouestion  must  be  resolved,  and  since  as 
we  noted  in  our  opening  brief  the  law  is  not  altogether  clear 
this  case  presents  an  appropriate  vehicle  for  enunciating  the 
principles  which  should  be  applied  under  the  Arizona  and  like 
statutes. 

With  respect  to  the  stipulation,  it  is  before  the  Court  in 
its  entirety,  and  the  Court  will  note  that  the  agreement  explicitlv 
sets  forth  (1)  the  decedent's  life  expectancy  (work  life  expectance 
may  have  been  more  appropriate),  (2)  the  amount  of  money  needed 
to  return  $500  a  month  for  the  period  of  the  life  expectancy,  and 
(3)  the  deduction  to  be  made  for  the  support  of  the  decedent  (20^), 
The  stipulation  doesn't  mention  income  tax,  and  appellant  suggests 
that  this  Court  should  not,  by  implication,  conclude  that  the 
Government  stipulated  away  its  ri<T,ht  to  have  a  deduction  made 

2./ 

for   income    taxes.       (This,    apart    from   the    fact   that    Covernment 


9/      Appellees    appear   to  place    great    reliance   upon   Morse    Boulger 
Destructor   Co.    v.    Camden    Fibre   Mills,    239    F.    2d    382    (C.A.    3). 
(See    Brief,    pp.    57-58. )      There,    defendant   had   purchased   an    in- 
cinerator   from  plaintiff,    who  brought   suit   upon   non-payment. 

Continued   on   page    14     ^ 


-    13   - 


counsel  is  not  authorized  to  give  awav  rovernment  funds.)   It    ■ 
is  possible,  of  course,  that  counsel  for  both  parties  overlooked 
the  problem,  but  if  there  was  any  iiutual  intent  to  denv  the 
Government  the  benefit  of  the  deduction  it  should  have  been 
expressly  stated,  and  not  left  to  surmise. 

With  respect  to  the  law,  appellees'  principal  argunent 
seens  to  be  that  even  though  income  tax  deductions  are  proper 
in  sone  cases  there  is  no  reguirenent  that  such  deductions  be 
made.   Appellees  appear  to  rely  on  several  cases  cited  bv 
appe  1  lant : 

In  LeRoy  v.  Sabena  Belgian  World  Airlines,  344  F.  2d  26  6 
(C.A,  2,  1965),  the  decedent's  projected  income  was  $16,000  to 
$25,000,  and  the  District  Court  made  deductions  for  estimated 
income  taxes.   The  Court  said,  p.  276  "Whether  or  not  the  District 
Court  was  required  to  allow  for  the  effect  of  income  taxes  in  this 
case,  we  think  that  it  was  at  least  a  proper  exercise  of  its  dis- 
cretion to  do  so  .  .  .   Certainly  the  risk  that  the  federal  and 
New  York  governments  will  cease  to  take  a  substantial  portion  of 


9/   (Continuation) 

The  two  parties  stipulated  that  "defendant  is  indebted  to  plain- 
tiff in  the  amount  of  $6,300,  being  the  price  of  the  incinerator 
and  that  the  Court  may  enter  a  verdict  in  that  amount  in  favor 
of  the  plaintiff.  .  ."   Faced  with  this  express  agreement  the 
Court  of  Appeals  ruled  that  the  lower  court  had  been  in  error  in 
allowing  interest  on  the  purchase  price.   In  the  case  before  this 
Court  there  was  no  express  agreement  about  the  amount  of  the 
.ludgnent. 


-  14  . 


a  $16>000  income  is  one  of  the  sinaller  uncertainties  involved 
in  the  computation  in  this  case,  and  the  15^  figure  adopted  bv 
Judge  Murphy  is  a  reasonable  estimate  of  what  thnt  portion  would 
be."   Hence,  in  this  case  deduction  was  made,  and  the  Court  de- 
clined to  rule  as  to  whether  it  had  to  be  made. 

^"  United  States  v.  Sommers ,  351  F.  2d  354  (C.A.  10,  1965), 
the  Court  in  deducting  income  taxes  from  substantial  proiected 
incomes  said,  p.  360,  "When  dealing  with  such  an  imprecise  and 
speculative  subject,  the  best  that  can  be  hoped  for  is  reason- 
ableness.  It  is  a  determination  best  left  to  the  exercise  o^ 
the  sound  discretion  of  the  trial  judge,  whether  with  or  without 
a  jury."   We  agree  that  there  must  be  discretion  in  the  trial 
court  to  determine  whether  income  tax  deductions  would  be 
significant  enough  to  require  an  accounting;  but  we  do  not  ap.ree, 
and  the  cases  do  not  hold,  that  if  there  is  an  admittedly  large 
income  involved,  such  as  in  this  case,  the  trial  judge  can  close 
his  eyes  to  the  evident  fact  that  income  taxes  would  be  a 
significant  factor. 

Furthermore,  in  the  instant  case  it  is  plain  enough  that 
the  judge  did  not  exercise  anv  discretion  whatsoever,  because 
the  issue  was  not  presented  to  him  by  either  party.   Had  he 
taken  into  account  the  prospective  income  tax  payments,  but  con- 
cluded that  they  were  not  sufficient  in  size  to  require  a 
deduction,  then  a  sharp  issue  would  be  presented  as  to  whether 
he  had  abused  his  discretion. 
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In  retition  of  Mnrinn  'iercnnte  NM  carn:*uen.se ,  >^«  A.  ,  36  4 
r.  2d  118  (C.A.  2,  1966),  the  Court  adhered  to  the  VcWeenev 
ruling,  and  concluded  that  plaintiffs'  incomes  ranging  from 
$9  300  to  $11,500  did  not  warrant  a  deduction  for  incone  taxes. 
However,  with  respect  to  high  incomes  the  Court  said,  bv  wav 
of  dictun,  p.  125  ".  .  .  in  such  cases  some  appropriate  de- 
duction   should   be   made," 

In   brief,    we   don't   know   of   any   case    cited   by   either   nartv 
in   wliich   a   court   has    ruled   that    it   can    ignore    income    tax 
deductions    in   high    income    situations.      And  we    suggest   that    the 
iliscretion   relied  upon   by   appellees   must    relate    to   a   deterninati  or 
as    to  what   a  high    incone    situation    is.      Certainly,   by   all 
standards    there   would   be    substantial    income    taxes   paid  by   one 
earning   $24,000    a   vear. 

Respectfully   submitted, 

EDWIN  L.  WEISL,  JR. , 

Assistant  Attorney  General 

CARL  EARDLEY, 

First  Assistant,  Civil  Division 

EDWARD  E.  DAVTS, 

United  States  Attornev 
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I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
those  rules. 
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First  Assistant,  Civil  Division, 
Department  of  Justice^ 
Washington,  D.  C.   20530. 


AFFIDAVIT  OF  SERVICE 

DISTRICT  OF  COLUMBIA) 

)   ss. 
CITY  OF  WASHINGTON   ) 

CARL  EARDLEY,  being  duly  sworn,  deposes  and  says: 

That  on  September  17,  1968,  he  caused  three  copies  of 

tlie  foregoing  Reply  Brief  of  the  Appellant  to  be  served  bv 

air  mail,  postage  prepaid,  upon  counsel  for  the  appellees: 

n.  K.  Mangum,  Esquire 
Mangum,  Christensen  Pj  Wall 
201  Arizona  Bank  Building 
P.  0.  Box  10 
Flagstaff,  Arizona   86001 


CARL  EAkDLH 

First  Assistant^,  Civil  Division, 

Department  of  J^'^^'^^fT 
Washington,  D.  C,   205  30. 


Subscribed  and  sworn  to  before 
me  this  13th  day  of  September, 
1968. 


My  Commission  expires  August  31,  1971. 
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